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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0676; Airspace
Docket No. 21-AWP-33]

RIN 2120-AA66

Amendment of United States Area
Navigation (RNAV) Route Q-15;
Western United States

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends United
States Area Navigation (RNAV) route Q—
15 in order to safely segregate overflight,
arrival and departure traffic, and
military operations in the high altitude
airspace between Las Vegas, NV and
Phoenix, AZ.

DATES: Effective date 0901 UTGC, July 14,
2022. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Rules and Regulations Group,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—8783.
FOR FURTHER INFORMATION CONTACT:
Jesse Acevedo, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
air traffic service route structure in the
north central United States to maintain
the efficient flow of air traffic.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2021-0676 in the Federal Register
(86 FR 48345; August 30, 2021),
amending RNAV route Q-15 in high
altitude airspace between Las Vegas, NV
and Phoenix, AZ. Interested parties
were invited to participate in this
rulemaking effort by submitting
comments on the proposal. There was
one comment received that was not
germane to the action and will not be
summarized here.

Differences From the NPRM

In the NPRM published in the Federal
Register (86 FR 48345; August 30,
2021), the proposal section specified
that RNAV routes are published in
paragraph 6009 of FAA Order 7400.11E
dated July 21, 2020 and effective
September 15, 2020. The paragraph
referenced is incorrect and should
reference paragraph 2006. This rule
corrects that error.

United States Area Navigation Routes
are published in paragraph 2006 of FAA
Order JO 7400.11F dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The United States Area
Navigation Route listed in this
document will be published
subsequently in FAA Order JO 7400.11.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order JO
7400.11F, Airspace Designations and
Reporting Points, dated August 10,
2021, and effective September 15, 2021.
FAA Order JO 7400.11F is publicly

available as listed in the ADDRESSES
section of this document. FAA Order JO
7400.11F lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending RNAV route Q-15 in order to
safely segregate overflight, arrival and
departure traffic, and military
operations in the high altitude airspace
between Las Vegas, NV and Phoenix,
AZ.

RNAV route Q—15 currently
terminates at the CHILY, AZ, waypoint
(WP), just west of Prescott Regional
Airport (PRC), Prescott, AZ. Extending
Q-15 from the CHILY, AZ, WP to the
NABOB, AZ, Fix is to provide air traffic
controllers, through automation and
industry outreach, one direction airways
in that area for Q—13 and Q-15 between
WPs where both would intersect
between the NABOB, AZ, Fix and the
HOUZZ, NV, WP. This allows traffic
traveling southeast from the HOUZZ,
NV, WP to the NABOB, AZ, Fix to
utilize RNAV route Q-13 and traffic
traveling northwest to utilize RNAV
route Q—15, allowing for a smoother
traffic flow in that area.

(Q-15: For route Q—-15 the FAA is
adding an extension to the route from
the NABOB, AZ, Fix to the CHILY, AZ,
WP. The rest of the route remains
unchanged.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
airspace action of amending RNAV
route Q—15 between Las Vegas, NV and
Phoenix, AZ qualifies for categorical
exclusion under the National
Environmental Policy Act (42 U.S.C.
4321 et seq.) and its implementing
regulations at 40 CFR part 1500, and in
accordance with FAA Order 1050.1F,
Environmental Impacts: Policies and
Procedures, paragraph 5—6.5a, which
categorically excludes from further
environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, G, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points). As such, this action

is not expected to result in any
potentially significant environmental
impacts. In accordance with FAA Order
1050.1F, paragraph 5-2 regarding
Extraordinary Circumstances, the FAA
has reviewed this action for factors and
circumstances in which a normally
categorically excluded action may have
a significant environmental impact
requiring further analysis. Accordingly,
the FAA has determined that no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment or
environmental impact study.

Lists of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration

Q-15 NABOR, AZ to LOMIA, NV [Amended]

NABOB, AZ
CHILY, AZ

DOVEE, NV
SOTOO, NV
HOUZZ, NV
FUULL, NV
SKANN, NV
LOMIA, NV

* * * * *

Issued in Washington, DC, on April 20,
2022.

Scott M. Rosenbloom,

Manager, Airspace Rules and Regulations.
[FR Doc. 2022-09067 Filed 4-27-22; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 401
[Docket No. SSA-2018-0012]
RIN 0960-AI31

Anti-Fraud System

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We previously published a
notice of a modified system of records
entitled Anti-Fraud (AF) System.
Because this system contains some
investigatory material compiled for law
enforcement purposes, this rule exempts
those records within this system of
records from specific provisions of the
Privacy Act.

DATES: This final rule is effective May
31, 2022.

FOR FURTHER INFORMATION CONTACT:
Melissa Feldhan, Supervisory

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p.389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 2006 United States Area
Navigation Routes.

* * * * *
amends 14 CFR part 71 as follows:
Fix (Lat. 34°19’40.60” N, long. 111°18’53.90” W)
WP (Lat. 34°42'48.61” N, long. 112°45'42.27” W)
WP (Lat. 35°26’51.07” N, long. 114°48'00.94” W)
WP (Lat. 36°17°22.55” N, long. 116°13"14.12” W)
WP (Lat. 36°36743.75” N, long. 116°36'37.60” W)
WP (Lat. 37°16’52.93” N, long. 117°10'13.96” W)
WP (Lat. 37°22'52.68” N, long. 117°15'54.53” W)
WP (Lat. 39°13’11.57” N, long. 119°06'22.95” W)

Government Information Specialist,
SSA, Office of Privacy & Disclosure,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, Phone: (410)
966-5855, for information about this
rule. For information on eligibility or
filing for benefits, call our national toll-
free number, 1-800-772-1213 or TTY
1-800-325-0778, or visit our internet
site, Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

On December 11, 2020, we published
a Notice of Proposed Rulemaking
(NPRM) in the Federal Register ! in
which we proposed to add the AF
System to the list of SSA systems that
are exempt from specific provisions of
the Privacy Act pursuant to 5 U.S.C.
552a(k)(2). We also published a related
System of Records Notice on the same
day.2 The AF System is an agency-wide
and overarching system that includes
the ability to detect, prevent, and
mitigate fraud in our programs. The AF
System collects and maintains
personally identifiable information,
which assists us in identifying
suspicious or potentially fraudulent

185 FR 79963.
285 FR 80211.

activities performed by individuals
across all of the agency’s programs and
service delivery methods. We
established the AF System to support
our goal of enhancing SSA’s fraud
prevention and detection activities by
protecting the public’s data, providing
secure online services, and increasing
payment accuracy.

This final rule adds the AF System to
the list of SSA systems that are exempt
from specific provisions of the Privacy
Act due to the investigatory nature of
information that is maintained in this
system.

Public Comments and Discussion

In the NPRM, we provided a 30-day
comment period, which ended on
January 11, 2021. We received three
comments. Of these three comments, we
did not post two; one was blank and the
other was unrelated to our proposal,
fraud, and the AF System. We posted
one comment because it related to fraud.
The commenter expressed that we
should check up on people who are
collecting payments for a long period
and said that checks must be signed by
only the intended recipient. This
comment did not address any specific
parts of our proposal.

After careful consideration, we are
adopting this final rule.
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Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the criteria for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563.

We also determined that this final
rule meets the plain language
requirement of Executive Order 12866.

Executive Order 13132 (Federalism)

We analyzed this final rule in
accordance with the principles and
criteria established by Executive Order
13132, and we determined that the final
rule will not have sufficient Federalism
implications to warrant the preparation
of a Federalism assessment. We also
determined that this final rule will not
preempt any State law or State
regulation or affect the States’ abilities
to discharge traditional State
governmental functions.

Executive Order 12372
(Intergovernmental Review)

The regulations effectuating Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this final rule.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it affects individuals only.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Paperwork Reduction Act

This final rule does not create any
new or affect any existing collections
and, therefore, does not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

List of Subjects in 20 CFR Part 401

Administrative practice and
procedure, Privacy.

The Acting Commissioner of the
Social Security Administration, Kilolo
Kijakazi, having reviewed and approved
this document, is delegating the
authority to electronically sign this
document to Faye I. Lipsky, who is the
primary Federal Register Liaison for

SSA, for purposes of publication in the
Federal Register.

Faye I. Lipsky,

Federal Register Liaison, Office of Legislation
and Congressional Affairs, Social Security
Administration.

For the reasons stated in the
preamble, we are revising subpart B of
part 401 of title 20 of the Code of
Federal Regulations as set forth below:

PART 401—PRIVACY AND
DISCLOSURE OF OFFICIAL RECORDS
AND INFORMATION

Subpart B—[Amended]

m 1. The authority citation for subpart B
of part 401 continues to read as follows:

Authority: Secs. 205, 702(a)(5), 1106, and
1141 of the Social Security Act (42 U.S.C.
405, 902(a)(5), 1306, and 1320b-11); 5 U.S.C.
552 and 552a; 8 U.S.C. 1360; 26 U.S.C. 6103;
30 U.S.C. 923.

m 2.In §401.85, add paragraph
(b)(2)(ii)(H) to read as follows.

§401.85 Exempt systems.

b)
2
ii)

x % %
% % %

*

ii) *

H) Anti-Fraud System, SSA.
*

* * *

(
(
(
(

[FR Doc. 2022—09089 Filed 4—27-22; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 212
[Docket DARS—2020-0044]
RIN 0750-AL19

Defense Federal Acquisition
Regulation Supplement: Commercial
Item Determinations (DFARS Case
2020-D033)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2018 that allows a contract
for an item using Federal Acquisition
Regulation (FAR) part 12 procedures to
serve as a prior commercial item
determination.

DATES: Effective April 28, 2022.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeanette Snyder, 571-372—-6106.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 84 FR 65322 on
November 27, 2019, DFARS Case 2019-
D029, to implement sections 877 and
878 of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2017 (Pub. L. 114-328) and
further implement section 848 of the
NDAA for FY 2018 (Pub. L. 115-91).
DoD published a second proposed rule
at 85 FR 74636 on November 23, 2020,
DFARS Case 2020-D033, to further
implement section 848 of the NDAA for
FY 2018 due to substantial statutory
changes made after the issuance of the
first proposed rule under DFARS Case
2019-D029. Comments received in
response to DFARS Case 2019-D029
were addressed in the second proposed
rule, DFARS Case 2020-D033.

Section 848 modified 10 U.S.C.
2380(b) to provide that a contract for an
item using FAR part 12 procedures shall
serve as a prior commercial item
determination, unless the appropriate
official determines in writing that the
use of such procedures was improper or
that it is no longer appropriate to
acquire the item using commercial item
acquisition procedures. On January 1,
2021, 10 U.S.C. 2380(b) was
redesignated as 10 U.S.C. 2380(c) in
accordance with section 816 of the
NDAA for FY 2021 (Pub. L. 116-283).
Three respondents submitted comments
in response to the proposed rule for
DFARS Case 2020-D033.

This final rule does not replace the
term ““‘commercial item” with
“commercial product” and/or
“commercial service” in accordance
with section 836 of the NDAA for FY
2019 (Pub. L. 115-232). This change is
addressed in DFARS Case 2018-D066,
which implements section 836.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments and the
changes made to the rule are provided,
as follows:

A. Summary of Significant Changes
From the Proposed Rule

No changes are made in the final rule
as a result of public comments.

B. Analysis of Public Comments
1. Exceptions to Implementation

Comment: A respondent suggested
adding examples of what “other
evidence” at DFARS 212.102(a)(ii)
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might include “such as, a contract or
correspondence from a contracting
officer” to assist contracting officers.

Response: DoD acknowledges that
examples of “other evidence” may be
helpful; however, since it not feasible to
provide an all-inclusive list of what
might constitute “other evidence,”
examples may hinder contracting
officers’ ability to exercise sound
business judgment on a case-by-case
basis. DFARS 212.102(a)(ii) already
provides that the prior contract may be
utilized.

Comment: Two respondents
recommended revising the proposed
rule to clarify that if a prior FAR part
12 contract exists, a new commercial
item determination is not required, and
another respondent indicated the
contracting officer should not be
required to perform a search of the
commercial item database.

Response: As a result of a similar
public comment received in response to
the proposed rule published under
DFARS Case 2019-D029, DFARS
paragraph 212.102(a)(iii) was moved to
212.102(a)(ii) to precede the paragraph
on commercial item determinations. At
the same time, the coverage was
rewritten to shift emphasis to the use of
prior commercial item determinations
and use of prior acquisitions conducted
using FAR part 12 commercial item
acquisition procedures as a
determination. Additionally, there are
circumstances in which the prior use of
FAR part 12 procedures was for items
that were not commercial items but
rather items that were only “treated as
commercial items” (i.e., procured under
the authority of 41 U.S.C. 1903 or 10
U.S.C. 2380a). Therefore, the use of FAR
part 12 procedures under these
circumstances could not be used as a
prior commercial item determination.
Furthermore, the applicability of
statutory exceptions to treat certain
items as commercial is not dependent
upon the particular items being
purchased; rather it is dependent upon
the circumstances of the particular
acquisition that cannot be extrapolated
to other acquisitions of the same item(s).
As such, a contracting officer cannot
infer that the use of FAR part 12
procedures means that the acquisition is
always appropriate to serve as a
commercial item determination, and a
review of the commercial item database
may be warranted.

Comment: A respondent indicated
that the exclusion of the use of FAR part
15 procedures for an item or service
previously procured using FAR part 12
procedures should be included in this
rule.

Response: This exclusion was
addressed in the final rule at DFARS
212.102(a)(ii)(B)(1).

Comment: Two respondents took
exception to the requirement for the
contracting officer to document the file.

Response: Section 848 of the NDAA
for FY 2018 modified 10 U.S.C. 2380 to
preclude the need for a commercial item
determination under certain
circumstances. This rule allows for the
reliance on a prior commercial item
determination or “some other
evidence;” therefore, this rule will
minimize the contract file
documentation required where a prior
commercial item determination exists.
However, that does not preclude the
contracting officer’s responsibility to
conduct market research and to
document the file accordingly.

Comment: A respondent
recommended the Commercial Item
Database reference be placed in DFARS
Procedures, Guidance, and Information
(PGI) rather than at DFARS
212.102(a)(ii) since section 848 of the
NDAA for FY 2018 does not address it.

Response: Although the Commercial
Item Database is not referenced in
section 848 of the NDAA for FY 2018,
it is mandated by 10 U.S.C. 2380(a);
therefore, it is appropriate to reference
it at the DFARS level.

2. Outside the Scope of the Rule

Comment: A respondent indicated the
requirement to obtain higher level
approval at DFARS 212.102(a)(iii)(C)
should be removed.

Response: The higher level approval
at DFARS 212.102(a)(iii)(C) is applicable
when the “Prior use of FAR part 12
procedures” at DFARS 212.102(a)(ii) is
not applicable, and the commercial item
determination relies on paragraphs
(1)(ii), (3), or (4) of the “commercial
product” definition at FAR 2.101 or
paragraph (2) of the “commercial
service” definition at FAR 2.101. The
requirement for higher level approval
was added to the DFARS on March 12,
2012, as a result of a recommendation
of the Panel on Contracting Integrity
included in its 2009 Report to Congress
concerning compliance with the DFARS
documentation requirements for
commercial item determinations. In its
report, the Panel concluded that
determinations were not always
sufficiently documented; therefore, the
DFARS was modified to require
approval at one level above the
contracting officer for commercial
acquisitions that are based on “of a
type” commercial procurements or
items “‘offered for sale’” but not yet sold
to the general public. This approval
does not conflict with the changes made

to 10 U.S.C. 2380 by section 848 of the
NDAA for FY 2018, and the basis for it
is still valid.

Comment: A respondent
recommended the Commercial Item
Database be expanded to include
information regarding commercial
awards.

Response: 10 U.S.C. 2380(a) sets forth
the requirements for the Commercial
Item Database, whereas information
regarding contract awards is available
via other means such as the Federal
Procurement Data System; therefore, it
is not necessary to expand the
Commercial Item Database to replicate
data available elsewhere.

C. Other Changes

DFARS 212.102(a)(iii) is modified to
specify that commercial item
determinations are only required for
acquisitions that exceed the simplified
acquisition threshold (SAT). The
proposed rule eliminated the $1 million
threshold for commercial item
determinations, which was based on
policy to avoid overly burdensome
requirements on lower dollar value
acquisitions. If contracting officers are
accepting prior use of FAR part 12
procedures, even below $1 million, as a
commercial item determination for
subsequent buys, then it is necessary to
apply the same standards at any dollar
value, as these determinations can form
the basis for much larger acquisitions.
However, requiring commercial item
determinations for acquisitions between
the micro-purchase threshold and those
at or below the SAT would impose an
overly burdensome requirement for
Government personnel. DoD also
recognizes the elimination of the $1
million threshold could result in an
administrative burden on contractors if
the requirement for a commercial item
determination is imposed at or below
the SAT. Therefore, DFARS
212.102(a)(iii) is modified to reflect the
internal operating procedures of the
Government to specify that commercial
item determinations are only required
for acquisitions that exceed the SAT.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold, for Commercial Products
Including Commercially Available Off-
the-Shelf Items, and for Commercial
Services

This rule does not create any new
solicitation provisions or contract
clauses. It does not impact any existing
solicitation provisions or contract
clauses or their applicability to
contracts valued at or below the
simplified acquisition threshold, for
commercial products including
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commercially available off-the-shelf
items, or for commercial services.

IV. Expected Impact of the Rule

This final rule is expected to benefit
the Government and contractors as it
streamlines FAR part 12 and
commercial item determination
processes and procedures. Since this
rule will allow a contracting officer to
rely on a prior commerciality
determination in the Commercial Item
Database, a prior contract, or other
evidence that an item has previously
been procured by DoD using
commercial item acquisition procedures
under FAR part 12, it will preclude the
need to prepare a commercial item
determination and, as such, preclude
the need for contractors to provide
information to the Government to
support a commercial item
determination. Therefore, this rule is
expected to benefit both the
Government and contractors. Given that
this rule streamlines internal
Government processes and procedures
and, as a consequence, benefits
contractors, there is no expected cost to
contractors.

V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

VI. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the final rule with
the form, Submission of Federal Rules
Under the Congressional Review Act, to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States. A major
rule cannot take effect until 60 days
after it is published in the Federal
Register. The Office of Information and
Regulatory Affairs has determined that
this rule is not a major rule as defined
by 5 U.S.C. 804.

VII. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

This final rule is necessary in order to
further implement section 848 of the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2018,
which modified 10 U.S.C. 2380(b)
(redesignated, as of January 1, 2021, as
10 U.S.C. 2308(c) in accordance with
section 816 of the NDAA for FY 2021
(Pub. L. 116-283)). The objective of this
rule is to address the use of Federal
Acquisition Regulation (FAR) part 12
procedures and commercial item
determinations. If the DoD Commercial
Item Database contains a prior
commercial item determination, or the
contracting officer has other evidence
that an item has previously been
acquired by DoD using commercial item
acquisition procedures under FAR part
12, the prior contract shall serve as a
determination that an item is a
commercial item.

No significant issues were raised by
the public comments received in
response to the initial regulatory
flexibility analysis.

DoD awarded an average of 24,446
new contracts to an average of 11,297
unique entities (including 7,344 small
businesses) each year from FY 2018
through FY 2020. However, this rule is
not expected to have a significant
impact on small entities because the
rule is not implementing any
requirements with which small entities
must comply. This rule impacts
Government internal operating
procedures for commercial item
determinations for products and
services offered to the Government.

This final rule does not impose any
new reporting, recordkeeping, or other
compliance requirements.

DoD did not identify any significant
alternatives that would minimize or
reduce the significant economic impact
on small entities, because no significant
impact is expected. Any impact is
expected to be beneficial.

VIII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 212
Government procurement.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

Therefore, 48 CFR part 212 is
amended as follows:

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 1. The authority citation for part 212
continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

m 2. Revise section 212.102 to read as
follows:

212,102 Applicability.

(a)d) Use of FAR part 12 procedures.
Use of FAR part 12 procedures is based
on—

(A) A determination that an item is a
commercial item (see paragraph (a)(iii)
of this section); or

(B) Applicability of one of the
following statutes that provide for
treatment as a commercial item and use
of FAR part 12 procedures, even though
the item may not meet the definition of
“commercial product” or “commercial
service”” at FAR 2.101 and does not
require a commercial item
determination:

(1) 41 U.S.C. 1903—Supplies or
services to be used to facilitate defense
against or recovery from cyber, nuclear,
biological, chemical, or radiological
attack pursuant to FAR 12.102(f).

(2) 10 U.S.C. 2380a—Supplies or
services from nontraditional defense
contractors pursuant to 212.102(a)(iv).

(ii) Prior use of FAR part 12
procedures. (A) Pursuant to 10 U.S.C.
2380(c), except as provided in
paragraph (a)(ii)(B) of this section or
unless the item was acquired pursuant
to paragraph (a)(i)(B) of this section, if
the Commercial Item Database (for
website see PGI 212.102(a)(iii)(B)(4))
contains a prior commerciality
determination, or the contracting officer
has other evidence that an item has
previously been acquired by DoD using
commercial item acquisition procedures
under FAR part 12, then the prior
contract shall serve as a prior
determination that an item is a
commercial item. The contracting
officer shall document the file
accordingly.

(B)(2) If the item to be acquired meets
the criteria in paragraph (a)(ii)(A) of this
section, the item may not be acquired
using other than FAR part 12
procedures unless the head of the
contracting activity issues a
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determination as specified in paragraph
(a)(i1)(B)(2)(ii) of this section.

(2) Pursuant to 10 U.S.C.
2306a(b)(4)(A), the contracting officer
may presume that a prior commercial
item determination made by a military
department, a defense agency, or
another component of DoD shall serve
as a determination for subsequent
procurements of such item. In
accordance with 10 U.S.C. 2306a(b)(4)
and 10 U.S.C. 2380(c), if the contracting
officer questions a prior determination
to use FAR part 12 procedures and
instead chooses to proceed with a
procurement of an item previously
determined to be a commercial item
using procedures other than FAR part
12 procedures, the contracting officer
shall request a review by the head of the
contracting activity that will conduct
the procurement. Not later than 30 days
after receiving a request for review, the
head of the contracting activity shall—

(1) Confirm that the prior use of FAR
part 12 procedures was appropriate and
still applicable; or

(i) Issue a determination that the
prior use of FAR part 12 procedures was
improper or that it is no longer
appropriate to acquire the item using
FAR part 12 procedures, with a written
explanation of the basis for the
determination.

(iii) Commercial item determination.
Unless the procedures in paragraph
(a)(ii) of this section are applicable,
when using FAR part 12 procedures for
acquisitions of commercial items
pursuant to 212.102(a)(i)(A) that exceed
the simplified acquisition threshold, the
contracting officer shall—

(A) Determine in writing that the
acquisition meets the commercial
product or commercial service
definition in FAR 2.101;

(B) Include the written determination
in the contract file;

(C) Obtain approval at one level above
the contracting officer when a
commercial item determination relies
on paragraph (1)(ii), (3), or (4) of the
“commercial product” definition at FAR
2.101 or paragraph (2) of the
“commercial service” definition at FAR
2.101; and

(D) Follow the procedures and
guidance at PGI 212.102(a)(iii) regarding
file documentation and commercial
item determinations.

(iv) Nontraditional defense
contractors. In accordance with 10
U.S.C. 2380a, contracting officers—

(A) Except as provided in paragraph
(a)(iv)(B) of this section, may treat
supplies and services provided by
nontraditional defense contractors as
commercial items. This permissive
authority is intended to enhance

defense innovation and investment,
enable DoD to acquire items that
otherwise might not have been
available, and create incentives for
nontraditional defense contractors to do
business with DoD. It is not intended to
recategorize current noncommercial
items; however, when appropriate,
contracting officers may consider
applying commercial item procedures to
the procurement of supplies and
services from business segments that
meet the definition of “nontraditional
defense contractor” even though they
have been established under traditional
defense contractors. The decision to
apply commercial item procedures to
the procurement of supplies and
services from nontraditional defense
contractors does not require a
commercial item determination and
does not mean the item is commercial;

(B) Shall treat services provided by a
business unit that is a nontraditional
defense contractor as commercial items,
to the extent that such services use the
same pool of employees as used for
commercial customers and are priced
using methodology similar to
methodology used for commercial
pricing; and

(C) Shall document the file when
treating supplies or services from a
nontraditional defense contractor as
commercial items in accordance with
paragraph (a)(iv)(A) or (B) of this
section.

(v) Commercial item guidebook. For a
link to the commercial item guidebook,
see PGI 212.102(a)(v).

Subpart 212.70 [Removed and
Reserved]

m 3. Remove and reserve subpart 212.70,
consisting of sections 212.7000 and
212.7001.

[FR Doc. 2022—08812 Filed 4-27-22; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 217, 234, and 235
[Docket DARS-2021-0020]
RIN 0750-AL49

Defense Federal Acquisition
Regulation Supplement: Contract
Authority for Development and
Demonstration of Prototypes (DFARS
Case 2021-D025)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2021 that amends the types
of line items and contract options that
may be included, subject to limitations,
in certain contracts initially awarded
pursuant to competitive solicitations.
DATES: Effective April 28, 2022.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara J. Salcido, telephone 571-372—
6102.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 86 FR 59951 on
October 29, 2021, to revise the DFARS
to implement paragraph (a)(2) of section
831 of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2021 (Pub. L. 116-283).
Section 831(a)(2) amends 10 U.S.C.
2302e(a) to revise the type of contract
line items or options that may be
included, without additional
competition, in contracts initially
awarded from the competitive selection
of a proposal resulting from a broad
agency announcement.

One respondent submitted a public
comment in response to the proposed
rule.

II. Discussion and Analysis

DoD reviewed the public comment in
the development of the final rule. The
public comment is outside the scope of
this rule; therefore, there are no changes
made to the final rule.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold (SAT), for Commercial
Products Including Commercially
Available Off-the-Shelf (COTS) Items,
and for Commercial Services

This rule does not create any new
solicitation provisions or contract
clauses. It does not impact any existing
solicitation provisions or contract
clauses or their applicability to
contracts at or below the simplified
acquisition threshold, for commercial
products including COTS items, or for
commercial services.

IV. Expected Impact of the Rule

The final rule impacts DoD
acquisition planning decisions for
contract awards that will result from the
competitive selection of a proposal in
response to a broad agency
announcement for which DoD intends
to include a contract line item or option
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for the development and demonstration
of technology developed under the
contract. The final rule broadens the
scope of effort for which these contract
line items and contract options can be
awarded and the type of funding that
may be used to fund these line items or
options. This final rule also helps
streamline the process for moving
technologies developed under such
contracts from science and technology
into production.

V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

VI. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the interim or
final rule with the form, Submission of
Federal Rules under the Congressional
Review Act, to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States. A major rule under the
Congressional Review Act cannot take
effect until 60 days after it is published
in the Federal Register. The Office of
Information and Regulatory Affairs has
determined that this rule is not a major
rule under 5 U.S.C. 804.

VII. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

This final rule implements paragraph
(a)(2) of section 831 of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2021 (Pub. L. 116—-283).
The objective of this rule is to revise the
type of contract line items or options
that may be included, without
additional competition, in contracts
initially awarded from the competitive
selection of a proposal resulting from a
broad agency announcement.

When awarding such a contract,
contracting officers may now include a
contract line item or contract option for
the “development and demonstration”
of technology developed under the
contract. This revision provides a
broader scope of effort and funding for
which these contract line items and
contract options can be awarded, which
in turn helps streamline the process for
moving technologies developed under
such contracts from science and
technology into production.

There were no significant issues
raised by public comments in response
to the initial regulatory flexibility
analysis.

Based on data from the Federal
Procurement Data System for FY 2018
through FY 2020, on average, DoD
annually awards 300 contracts to 200
unique small entities using the
competitive selection of proposals
resulting from a broad agency
announcement.

This rule does not impose any new
reporting, recordkeeping, or other
compliance requirements.

There are no significant alternatives to
this rule that would accomplish the
objective of the statute.

VIII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 217,
234, and 235

Government procurement.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

Therefore, 48 CFR parts 217, 234, and
235 are amended as follows:
m 1. The authority citation for 48 CFR
parts 217, 234, and 235 continues to
read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 217—SPECIAL CONTRACTING
METHODS

m 2. Amend section 217.202 by revising
paragraph (2) to read as follows:

217.202 Use of options.
* * * * *

(2) For a contract that is initially
awarded from the competitive selection
of a proposal resulting from a broad
agency announcement, see 234.005-1
for the use of contract options for the
development and demonstration or

initial production of technology
developed under the contract or the
delivery of initial or additional items.

PART 234—MAJOR SYSTEM
ACQUISITION

m 3. Amend section 234.005—1 by
revising the introductory text and
paragraph (1) to read as follows:

234.005-1 Competition.

A contract that is initially awarded
from the competitive selection of a
proposal resulting from a broad agency
announcement (see 235.016) may
contain a contract line item or contract
option using funds not limited to those
identified in 235.016 for the
development and demonstration or
initial production of technology
developed under the contract, or the
delivery of initial or additional items if
the item or a prototype thereof is created
as the result of work performed under
the contract, only when it adheres to the
following limitations:

(1) The contract line item or contract
option shall be limited to the delivery
of the minimal amount of initial or
additional items or prototypes that will
allow for timely competitive solicitation
and award of a follow-on development
or production contract for those items.

* * * * *

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

m 4. Amend section 235.006—71 by
revising paragraph (b) to read as follows:

235.006-71 Competition.

* * * * *

(b) For a contract that is initially
awarded from the competitive selection
of a proposal resulting from a broad
agency announcement, see 234.005-1
for the use of contract line items or
contract options for the development
and demonstration or initial production
of technology developed under the
contract or the delivery of initial or
additional items.

[FR Doc. 2022-08815 Filed 4—-27-22; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

48 CFR Parts 225 and 252
[Docket DARS-2021-0018]
RIN 0750-AL29

Defense Federal Acquisition
Regulation Supplement: Modification
of Small Purchase Threshold
Exceptions (DFARS Case 2021-D010)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2021.

DATES: Effective April 28, 2022.

FOR FURTHER INFORMATION CONTACT: Ms.
Kimberly R. Ziegler, Telephone 571—
372-6095.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 86 FR 53931 on
September 29, 2021, to implement
section 817 of the National Defense
Authorization Act (NDAA) of Fiscal
Year (FY) 2021 (Pub. L. 116—-283).
Section 817 amends 10 U.S.C. 2533a
(commonly known as the “Berry
Amendment”), by reducing the dollar
threshold at which an acquisition is
excepted from the source restrictions of
the Berry Amendment from the
simplified acquisition threshold (SAT)
to an amount not to exceed $150,000.

DFARS 225.7002 identifies the
domestic source restrictions of 10 U.S.C.
2533a on food, clothing, fabrics, fibers,
hand or measuring tools, and flags,
unless an exception applies. DFARS
225.7002-2, Exceptions, has historically
referred to ““actions at or below the
small purchase threshold,” rather than a
specific dollar value, as an exception to
the domestic source restrictions of the
Berry Amendment. As a result, each
time the SAT increased, the exception
threshold also increased to align with
the new SAT, to include the most recent
SAT increase to $250,000. Federal
Acquisition Regulation (FAR) Case
2018-004, published July 2, 2020 (85 FR
40064 ) raised the SAT at FAR 2.101
from $150,000 to $250,000.

Three respondents submitted public
comments in response to the proposed
rule.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. One

respondent provided a comment that
did not support the rule for reasons that
were outside of the scope of this rule.

A discussion of the comments is
provided, as follows:

A. Summary of Significant Changes
From the Proposed Rule

There are no changes from the
proposed rule as a result of public
comments.

B. Analysis of Public Comments
1. Support for the Rule

Comment: Some respondents
supported the rule.

Response: DoD acknowledges the
support.

2. Splitting Requirements

Comment: Respondents are concerned
that without expressly stating that
contracts cannot be broken into smaller
contract actions, contracting officers
will split requirements to avoid
applying the restrictions set forth in 10
U.S.C. 2533a.

Response: Basic contracting officer
training already provides direction to
the contracting workforce about
splitting contract actions to avoid
application of regulatory requirements.
Additional direction is unnecessary to
ensure compliance with this rule.

C. Other Changes

Minor changes are made in paragraph
(m) of DFARS 225.7002—2 to remove
text that is not necessary. In paragraph
(c) of DFARS clause 252.225-7012,
Preference for Certain Domestic
Commodities, minor changes are made
to delete an acronym that is no longer
needed and to clarify that the reference
to “225.7002—-2(a)” is a reference to
DFARS 225.7002-2(a).

ITI. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold (SAT), for Commercial
Products Including Commercially
Available Off-the-Shelf (COTS) Items,
and for Commercial Services

This rule amends the applicability of
the following DFARS clauses: (1)
252.225-7006, Acquisition of the
American Flag; (2) 252.225-7012,
Preference for Certain Domestic
Commodities; and (3) 252.225-7015,
Restriction on Acquisition of Hand or
Measuring Tools. DoD does intend to
apply the rule to contracts valued above
$150,000 but at or below the SAT. The
clauses impacted by the rule are already
prescribed for use in solicitations and
contracts using FAR part 12 procedures
for the acquisition of commercial
products including COTS items.

A. Applicability to Contracts at or Below
the Simplified Acquisition Threshold

41 U.S.C. 1905 governs the
applicability of laws to contracts or
subcontracts in amounts not greater
than the simplified acquisition
threshold. It is intended to limit the
applicability of laws to such contracts or
subcontracts. 41 U.S.C. 1905 provides
that if a provision of law contains
criminal or civil penalties, or if the
Federal Acquisition Regulatory Council
makes a written determination that it is
not in the best interest of the Federal
Government to exempt contracts or
subcontracts at or below the SAT, the
law will apply to them. The Principal
Director, Defense Pricing and
Contracting (DPC), is the appropriate
authority to make comparable
determinations for regulations to be
published in the DFARS, which is part
of the FAR system of regulations. DoD
does intend to make that determination.
Therefore, this rule will apply above
$150,000 but at or below the simplified
acquisition threshold.

B. Determination

DoD plans to apply the rule to
contracts valued above $150,000 but at
or below the SAT for the following
DFARS clauses: (1) 252.225-7006,
Acquisition of the American Flag; (2)
252.225-7012, Preference for Certain
Domestic Commodities; (3) 252.225—
7015, Restriction on Acquisition of
Hand or Measuring Tools.

Not applying these clauses to
contracts valued above $150,000 but at
or below the SAT would exclude
contracts intended to be covered by this
rule and undermine the overarching
purpose of the rule, which is to increase
the number of acquisitions subject to the
domestic source restrictions at DFARS
225.7002 by reducing the volume of
procurements subject to the exception at
DFARS 225.7002—-2(a). The clauses
already apply to commercial products
including COTS items.

IV. Expected Impact of the Rule

DFARS 225.7002 identifies the
domestic source restrictions of 10 U.S.C.
2533a on food, clothing, fabrics, fibers,
hand or measuring tools, and flags,
unless an exception at DFARS
225.7002-2 applies. Acquisitions valued
below the SAT, currently defined at
FAR 2.201 as $250,000, are excepted
from the domestic source restrictions of
the Berry Amendment.

This rule implements section 817 of
the NDAA for FY 2021 by reducing the
exception threshold from the SAT to
$150,000. DoD expects the reduction
required by section 817 to result in an
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increase in the number of procurements
of domestically sourced end products
that are subject to 10 U.S.C. 2533a.

DoD estimates that approximately 970
procurements valued between $150,000
and the SAT of $250,000 are awarded to
an estimated 400 entities annually,
based upon data obtained from the
Federal Procurement Data System
(FPDS) for fiscal years 2018 through
2020. Until the final rule for FAR case
2018-004 (85 FR 40064), which
increased the SAT from $150,000 to
$250,000, became effective on August
31, 2020, these entities were required to
comply with domestic source
restrictions of the Berry Amendment,
including the $150,000 exception
threshold. It has only been since August
31, 2020, that these entities have had
the benefit of the higher exception
threshold (i.e., the SAT of $250,000).
DoD assumes that some of these entities
may have adjusted their procurement
sources in the short time since the
threshold was raised, while some may
have continued with their established
supply chains. There is currently no
data source that would identify the
entities that made adjustments and
would have to return to their previous
practices.

V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

VI. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the interim or
final rule with the form, Submission of
Federal Rules Under the Congressional
Review Act, to the U.S. Senate, the U.S.
House of Representatives, and to the
Comptroller General of the United
States. A major rule under the
Congressional Review Act cannot take
effect until 60 days after it is published
in the Federal Register. The Office of
Information and Regulatory Affairs has

determined that this rule is not a major
rule as defined by 5 U.S.C. 804.

VII Regulatory Flexibility Act

A final regulatory flexibility analysis
has been prepared consistent with the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. The FRFA is summarized as
follows:

This rule amends the DFARS to
implement section 817 of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2021 (Pub. L. 116—-283).
Section 817 reduces the dollar threshold
exception at DFARS 225.7002, which
implements 10 U.S.C. 2533a (commonly
known as the “Berry Amendment”),
from the simplified acquisition
threshold (SAT) to an amount not to
exceed $150,000.

The objective of the rule is to increase
the number of procurements subject to
the domestic source requirements at
DFARS 225.7002 by reducing the
number of procurements subject to the
exception at DFARS 225.7002-2(a).

There were no significant issues
raised by the public in response to the
initial regulatory flexibility analysis.

This rule is expected to affect small
entities that participate in procurements
subject to the domestic source
restrictions at DFARS 225.7002.
However, DoD does not expect a
significant change in the number of
actions awarded to small entities
resulting from the reduction in the
threshold from the current SAT of
$250,000 to $150,000. To assess the
impact of this reduction, data was
obtained from the Federal Procurement
Data System (FPDS). According to FPDS
for fiscal years 2018 through 2020, DoD
awarded an average of approximately
970 applicable actions valued above
$150,000 but below the SAT. Of those
actions, an average of 200 contract
actions was awarded to approximately
72 unique small entities.

The rule does not impose any new
reporting, recordkeeping, or compliance
requirements.

There are no practical alternatives
that will accomplish the objectives of
the statute.

VIII. Paperwork Reduction Act

This rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

Therefore, 48 CFR parts 225 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION
225.7002-2 [Amended]

m 2. Amend section 225.7002-2:

m a. In paragraph (a), by removing ““at or
below the simplified acquisition
threshold” and adding ‘not exceeding
$150,000” in its place;

m b. In paragraph (j)(2), by removing
“simplified acquisition threshold” and
adding “threshold at 225.7002-2(a)”” in
its place;

m c. In paragraphs (m)(1)(ii) and (iv), by
removing ‘“Product or Service Group
(PSG)” and adding “PSG” in its place.

225.7002-3 [Amended]

m 3. Amend section 225.7002-3, in
paragraphs (b) and (c), by removing
“simplified acquisition threshold” and
adding “threshold at 225.7002-2(a)”” in
its place.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7012 [Amended]

m 4. Amend section 252.225-7012 by—

m a. Removing the clause date “(MAR
2022)” and adding “(APR 2022)” in its
place;

m b. In paragraph (a), in the definition of
“Structural component of a tent”,
redesignating paragraphs (i) and (ii) as
paragraphs (1) and (2), respectively, and
at the end of the newly redesignated
paragraph (1) removing the semicolon
and adding ‘‘; and” in its place;

m c. In paragraph (c)(1), removing
“(FAR)”; and

m d. In paragraph (c)(2)(ii), removing
“simplified acquisition threshold in
FAR part 2” and adding “threshold at
Defense Federal Acquisition Regulation
Supplement 225.7002-2(a)” in its place.
[FR Doc. 2022-08813 Filed 4—-27-22; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 227 and 252
[Docket DARS-2019-0048]
RIN 0750-AK71

Defense Federal Acquisition
Regulation Supplement: Validation of
Proprietary and Technical Data
(DFARS Case 2018-D069)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2019 that amended the
statutory presumption of development
exclusively at private expense for
commercial items in the procedures
governing the validation of asserted
restrictions on technical data.

DATES: Effective April 28, 2022.

FOR FURTHER INFORMATION CONTACT: Mr.
David E. Johnson, telephone 202-913—
5764.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published a proposed rule in the
Federal Register at 85 FR 53755 on
August 31, 2020, to implement section
865 of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2019 (Pub. L. 115-232), which
repeals several years of congressional
adjustments to the statutory
presumption of development at private
expense for commercial items in the
validation procedures at paragraph (f) of
10 U.S.C. 2321. The DFARS
implementation of this mandatory
presumption has evolved accordingly to
track the statutory changes, with the
primary coverage found at paragraph (c)
of section 227.7103-13, and paragraph
(b) of the contract clause at 252.227—
7037, Validation of Restrictive Markings
on Technical Data. One respondent
submitted written public comments in
response to the proposed rule.

II. Discussion and Analysis

DoD reviewed the public comments
submitted in writing and discussed by
the attendees at the virtual public
meeting on November 19, 2020, in the
development of the final rule. A
discussion of the comments and the

changes made to the rule as a result of
those comments is provided, as follows:

A. Summary of Significant Changes
From the Proposed Rule

Based on comments received,
language was added to DFARS
227.7103-13(c) and DFARS 252.227—
7037(e) to indicate the information that
supports the challenge notice must be
included in the challenge notice, subject
to handling procedures for classified
information or controlled unclassified
information (CUI).

B. Analysis of Public Comments

1. DoD Must Provide Sufficient
Information To Support the Challenge
Notice

Comment: The respondent requested
elimination of the phrase “to the
maximum extent practicable” in the
proposed revisions to DFARS 227.7103—
13(c)(2) and DFARS 252.227—
7037(e)(1)(i) and (f) because this phrase
does not appear in the underlying
statute. The respondent asserted that
this language introduces uncertainty as
to whether and when the contracting
officer must provide sufficient
information to overcome the
presumption. The respondent asserted
that the Government should furnish CUI
in the manner in which the Government
conventionally furnishes other CUI to
contractors. If classified information
cannot be provided with the challenge
notice in an unclassified
communication, then the classified
information may be contemporaneously
furnished via alternate means that
complies with the applicable security
requirements.

Response: DoD adopted the
respondent’s recommendation to
remove the phase “to the maximum
extent practicable.” In view of the
respondent’s comments, the rule has
also been revised to indicate that the
challenge notice will include sufficient
information to reasonably demonstrate
that a commercial item was not
developed exclusively at private
expense, subject to the handling
procedures for classified information
and controlled unclassified information.
Such handling procedures may include,
but are not limited to, contemporaneous
communications (referenced in the
challenge notice) that consist of
classified information transmitted via
secured channels.

2. DoD Should Restore 10 U.S.C. 2320
and 2321 to the DFARS List of Statutes
Which Are Inapplicable to Subcontracts
for Commercial Items and Eliminate
Mandatory Flowdown Requirements

Comment: The respondent
recommended that, because section 865
repealed several congressional
amendments to the statutory
presumption of development
exclusively at private expense, 10 U.S.C.
2320 and 2321 should be included in
the DFARS 212.504 exclusionary list of
statutes that are inapplicable to
contracts and subcontracts for the
acquisition of commercial items. The
respondent also recommended
removing the mandatory flowdown
requirements in the contract clauses at
DFARS 252.227-7013, 252.227-7015,
and 252.227-7037.

Response: This case implements
specific amendments to 10 U.S.C.
2321(f), and the applicability of those
implementing revisions to contracts for
the acquisition of commercial items is
addressed in Section III of this
preamble. To the extent the
respondent’s recommendations are
directed to the applicability of the
entirety of 10 U.S.C. 2320 and 2321 to
commercial items contracts and
subcontracts and extend beyond the
proposed implementation of 10 U.S.C.
2321(f), those recommendations are
beyond the scope of this case. DoD
acknowledges that the respondent’s
concerns and recommendations address
broader scope issues also raised in the
Section 813 Government-Industry
Advisory Panel Report, and cognizant
DoD policy stakeholders, including the
Intellectual Property (IP) Cadre, are
considering such issues as part of DoD’s
overarching efforts to review and
improve its IP policies and
implementing procedures.

3. Mandatory Flowdown Requirements
for Supplier Agreements Are
Inconsistent With the Federal
Acquisition Streamlining Act

Comment: The respondent
recommended elimination of mandatory
flowdown language in the clauses at
DFARS 252.227-7037(1), 252.227—
7013(k)(2), and 252.227-7015(e), which
require contractors to use the clauses in
other contractual instruments for
commercial items with suppliers at any
tier if the other contractual instruments
require the delivery of technical data.
The respondent asserted that this
mandatory flowdown is both
inconsistent with the Federal
Acquisition Streamlining Act of 1994
(FASA) and undermines DoD’s efforts to
acquire commercial items.
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Response: This case implements
specific amendments to 10 U.S.C.
2321(f), and the applicability of those
implementing revisions to contracts for
the acquisition of commercial items is
addressed in Section III of this
preamble. To the extent the
respondent’s recommendations are
directed to the application of the
mandatory flowdown requirements for
the entirety of multiple clauses to
suppliers at any tier and “other
contractual instruments” for
commercial items and extend beyond
implementation of 10 U.S.C. 2321(f),
those recommendations are beyond the
scope of this case. DoD acknowledges
that the respondent’s concerns and
recommendations address broader scope
issues also raised in the Section 813
Government-Industry Advisory Panel
Report, and cognizant DoD policy
stakeholders, including the IP Cadre, are
considering such issues as part of DoD’s
overarching efforts to review and
improve its IP policies and
implementing procedures.

4. DFARS 252.227-7013 Should Not
Apply to Commercial Items With “Of a
Type” or “Minor” Modifications

Comment: The respondent noted that
the current DFARS policy permits use of
both DFARS clauses at 252.227-7013
(for technical data related to
noncommercial and commercial
technology developed with Government
funds) and 252.227-7015 (for technical
data related to commercial technology
developed at private expense). The
respondent expressed concern that this
paradigm creates a complicated mix of
commercial and noncommercial terms
along with potentially costly portion-
marking. The respondent also asserted
that these rules may discourage
companies from selling modified
commercial items to the Government.
The respondent recommended that the
noncommercial technical data rights
clause at DFARS 252.227-7013 should
not apply to commercial items with “of
a type” or “minor” modifications. The
respondent stated that DFARS 252.227—
7037 and the associated prescriptive
guidance should be revised to clarify
that Government funds used to modify
a commercial item shall not be used as
the basis for rebutting the presumption
of development exclusively at private
expense so long as the modified item
continues to meet the commercial item
definition at Federal Acquisition
Regulation (FAR) 2.101. The respondent
also suggested revising DFARS 252.227—
7013, 252.227-7015, and the associated
guidance for contracting officers to
clarify that 252.227-7013 shall not
apply to commercial items modified at

Government expense so long as the
modified item continues to meet the
commercial item definition at FAR
2.101.

Response: This case implements
specific amendments to 10 U.S.C.
2321(f), and the applicability of those
implementing revisions to contracts for
the acquisition of commercial items is
addressed in Section III of this
preamble. To the extent that the
respondent’s recommendations are
directed to the applicability of DFARS
252.227-7013 to commercial items with
“of a type” or “minor”’ modifications
and extend beyond implementation of
10 U.S.C. 2321(f), those
recommendations are beyond the scope
of this case. DoD acknowledges that the
respondent’s concerns and
recommendations address broader scope
issues also raised in the Section 813
Government-Industry Advisory Panel
Report, and cognizant DoD policy
stakeholders, including the IP Cadre, are
considering such issues as part of DoD’s
overarching efforts to review and
improve its IP policies and
implementing procedures.

C. Other Changes

Minor editorial changes are made in
DFARS clause 252.227-7037 to the
expressed time periods to conform to
standard rule drafting conventions.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold, for Commercial Products
(Including Commercially Available Off-
the-Shelf Items), and for Commercial
Services

This rule amends the contract clause
at 252.227-7037 and the prescription at
DFARS 227.7103-13. However, this rule
does not impose any new requirements
on contracts at or below the simplified
acquisition threshold (SAT), for
commercial products (including
commercially available off-the-shelf
(COTS) items), or for commercial
services. The prescription and clause
will continue to apply to acquisitions at
or below the SAT and to acquisitions of
commercial products (including COTS
items).

A. Applicability to Contracts at or Below
the Simplified Acquisition Threshold

41 U.S.C. 1905 governs the
applicability of laws to contracts or
subcontracts in amounts not greater
than the simplified acquisition
threshold. It is intended to limit the
applicability of laws to such contracts or
subcontracts. 41 U.S.C. 1905 provides
that if a provision of law contains
criminal or civil penalties, or if the
Federal Acquisition Regulatory Council

makes a written determination that it is
not in the best interest of the Federal
Government to exempt contracts or
subcontracts at or below the SAT, the
law will apply to them. The Principal
Director, Defense Pricing and
Contracting (DPC), is the appropriate
authority to make comparable
determinations for regulations to be
published in the DFARS, which is part
of the FAR system of regulations. DoD
has made that determination. Therefore,
this rule does apply to contracts at or
below the simplified acquisition
threshold.

B. Applicability to Contracts for the
Acquisition of Commercial Products
(Including COTS Items) and
Commercial Services

10 U.S.C. 2375 governs the
applicability of laws to contracts and
subcontracts for the acquisition of
commercial products (including COTS
items) and commercial services and is
intended to limit the applicability of
laws to contracts for the acquisition of
commercial products (including COTS
items) and commercial services. 10
U.S.C. 2375 provides that if a provision
of law contains criminal or civil
penalties, or if the Under Secretary of
Defense for Acquisition and
Sustainment (USD(A&S)) makes a
written determination that it is not in
the best interest of the Federal
Government to exempt commercial
product or commercial service
contracts, the provision of law will
apply to contracts for the acquisition of
commercial products or commercial
services.

Due to delegations of authority from
USD(A&S), the Principal Director, DPC,
is the appropriate authority to make this
determination. DoD has made that
determination to apply this rule to the
acquisition of commercial products
(including COTS items), if otherwise
applicable.

C. Determination

This rule implements statutory
requirements regarding the presumption
of development at private expense for
commercial products (including COTS
items) in validations of asserted
restrictions. Not applying the rule to
contracts at or below the SAT would
exclude contracts at low dollar values
for commercial products intended to be
covered by this rule. An exclusion for
contracts at or below the SAT would
therefore undermine the overarching
purpose of the rule. Therefore, DoD has
determined that it is in the best interest
of the Federal Government to apply the
rule to contracts valued at or below the
SAT.
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Given that the requirements of section
865 of the NDAA for FY 2019 were
enacted to return to a presumption of
development exclusively at private
expense for commercial products, DoD
has determined that it is in the best
interest of the Federal Government to
apply the rule to contracts for the
acquisition of commercial products,
including COTS items, as those terms
are defined at FAR 2.101. An exception
for contracts for the acquisition of
commercial products, including COTS
items, would exclude contracts
intended to be covered by the law,
thereby undermining the overarching
public policy purpose of the law.

IV. Expected Impact of the Rule

The final rule applies the statutory
requirements regarding the presumption
of development at private expense for
commercial items in validations of
asserted restrictions. Specifically, the
rule returns the coverage at DFARS
227.7103-13 and 252.227-7037
substantially back to the original
Federal Acquisition Streamlining Act-
implementing language with regard to
the presumption of development
exclusively at private expense for
commercial items. This statutory change
places the burden of proof on DoD, not
on the contractor or subcontractor, for
commercial items.

Under the new rule, DoD is required
to presume that the contractor or
subcontractor has justified the asserted
restriction on the basis that the item was
developed exclusively at private
expense for commercial items,
regardless of whether the contractor or
subcontractor submits a justification in
response to the Government’s challenge
notice. In such a case, the challenge to
the use or release restriction may be
sustained only if information provided
by DoD demonstrates that the item was
not developed exclusively at private
expense. Within the validation
procedures, the presumption of
development at private expense for
commercial items is primarily designed
to protect the contractors’ interests.

The impact of these changes may be
positive, for both the public and the
Government, because the Government
will not initiate challenges when it does
not have sufficient information to
support the initiation of a challenge.
Contractors will not be required to
respond to challenges or pre-challenge
requests for information regarding
commercial items. Therefore, if DoD
does not have information
demonstrating that a commercial item
was not developed exclusively at
private expense, a contracting officer
may reasonably decide not to initiate a

challenge. DoD does not have data on
the number of challenges that may be
avoided.

If DoD does not have sufficient
information to successfully initiate a
challenge to a contractor’s restrictive
markings on technical data for
commercial items, DoD will have to
comply with those restrictive markings.
Such information may exist but be in
the custody and control of the
contractor. For contractors, the impact
may be positive, as it would limit how
DoD could use technical data related to
a contractor’s commercial item. For the
Government, the markings may impact
DoD’s ability to use the technical data
to obtain competitive procurement of an
item and thus result in higher costs.
DoD does not have data on the number
of times this situation is likely to occur.

V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

VI. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the interim or
final rule with the form, Submission of
Federal Rules under the Congressional
Review Act, to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States. A major rule under the
Congressional Review Act cannot take
effect until 60 days after it is published
in the Federal Register. The Office of
Information and Regulatory Affairs has
determined that this rule is not a major
rule as defined by 5 U.S.C. 804.

VII. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

DoD is proposing to implement
section 865 of the National Defense
Authorization Act (NDAA) for Fiscal

Year (FY) 2019 (Pub. L. 115-232), which
revised 10 U.S.C. 2321. Section 865 of
the NDAA for FY 2019 repeals
amendments to 10 U.S.C. 2321(f) made
by the NDAAs for FY 2007 through FY
2016. The impact is to return the
DFARS coverage at section 227.7103-13
and the contract clause at 252.227-7037,
Validation of Restrictive Markings on
Technical Data, substantially back to its
original language implementing the
Federal Acquisition Streamlining Act of
1994. Section 865 also codifies and
revises DoD challenges to contractor-
asserted restrictions on technical data
pertaining to a commercial item, i.e.,
DoD is required to presume that the
contractor or subcontractor has justified
the asserted restriction on the basis that
the item was developed exclusively at
private expense, regardless of whether
the contractor or subcontractor submits
a justification in response to the
Government’s challenge notice. In such
a case, the challenge to the use or
release restriction may be sustained
only if information provided by DoD
demonstrates that the item was not
developed exclusively at private
expense.

There were no public comments
received in response to the initial
regulatory flexibility analysis.

This final rule will apply to small
entities that have contracts with DoD
requiring delivery of technical data.
Based on data from Electronic Data
Access for FY 2018 through FY 2020,
DoD estimates that an average of 814
contractors may be impacted by the
changes in this final rule. Of those
entities, approximately 507 (62 percent)
are small entities.

This final rule does not impose any
new reporting, recordkeeping, or other
compliance requirements for small
entities.

There are no known alternatives
which would accomplish the stated
objectives of the applicable statute.

VIII. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) applies to this rule.
However, these changes to the DFARS
do not impose additional information
collection requirements to the
paperwork burden previously approved
under OMB Control Number 0704-0369,
entitled “DFARS Subparts 227.71,
Rights in Technical Data; and Subpart
227.72, Rights in Computer Software
and Computer Software Documentation,
and related provisions and clauses.”
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List of Subjects in 48 CFR Parts 227 and
252

Government procurement.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

Therefore, 48 CFR parts 227 and 252
are amended as follows:
m 1. The authority citation for parts 227
and 252 continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 227—PATENTS, DATA, AND
COPYRIGHTS

m 2. Amend section 227.7103-13 by—
m a. Revising paragraph (c);
m b. In paragraph (d)(2)(i) removing
“subsection” and adding “section” in
its place; and
m c. Revising paragraph (d)(4).

The revisions read as follows:

227.7103-13 Government right to review,
verify, challenge, and validate asserted
restrictions.

* * * * *

(c) Challenge considerations and
presumption—(1) Requirements to
initiate a challenge. Contracting officers
shall have reasonable grounds to
challenge the validity of an asserted
restriction. Before issuing a challenge to
an asserted restriction, carefully
consider all available information
pertaining to the assertion.

(2) Commercial items—presumption
regarding development exclusively at
private expense. 10 U.S.C. 2320(b)(1)
and 2321(f) establish a presumption and
procedures regarding validation of
asserted restrictions for technical data
related to commercial items on the basis
of development exclusively at private
expense. Contracting officers shall
presume that a commercial item was
developed exclusively at private
expense whether or not a contractor or
subcontractor submits a justification in
response to a challenge notice. The
contracting officer shall not challenge a
contractor’s assertion that a commercial
item was developed exclusively at
private expense unless the Government
can specifically state the reasonable
grounds to question the validity of the
assertion. The challenge notice shall
include sufficient information to
reasonably demonstrate that the
commercial item was not developed
exclusively at private expense. In order
to sustain the challenge, the contracting
officer shall provide information
demonstrating that the commercial item
was not developed exclusively at
private expense. The challenge notice
and all related correspondence shall be

subject to handling procedures for
classified information and controlled
unclassified information. A contractor’s
or subcontractor’s failure to respond to
the challenge notice cannot be the sole
basis for issuing a final decision
denying the validity of an asserted
restriction.

(d) E

(4) Challenge notice. The contracting
officer shall not issue a challenge notice
unless there are reasonable grounds to
question the validity of an assertion. For
commercial items, also see paragraph
(c)(2) of this section. The contracting
officer may challenge an assertion
whether or not supporting
documentation was requested under
paragraph (d)(2) of this section.
Challenge notices shall be in writing
and issued to the contractor or, after
consideration of the situations described
in paragraph (d)(3) of this section, the
person asserting the restriction. The
challenge notice shall include the
information in paragraph (e) of the
clause at 252.227-7037.

* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Amend section 252.227-7037 by—
m a. Revising the section heading;

m b. In the introductory text, removing
27.7104(e)(5)” and adding
227.7104(e)(5)” in its place;

m c. Revising the clause date;

m d. Revising paragraph (b);

m e. In paragraph (c) removing
“paragraph (b)(1)” and adding
“paragraph (b)” in its place;

m f. In paragraph (d)(2) removing
“Contracting Officer shall” and adding
“Contracting Officer will” in its place;
m g. Revising paragraphs (e)(1)
introductory text and (e)(1)(i);

m h. In paragraph (e)(1)(ii) removing
“sixty (60) days” and adding “60 days”
in its place;

m i. In paragraph (e)(2) removing “shall”
and adding “will” in its place;

m j. In paragraph (e)(3) removing
“Contract Disputes” and adding
“Contract Disputes,” in its place;

m k. In paragraph (e)(4) removing “shall
formulate” and “‘shall afford” and
adding “will formulate” and “will
afford” in their places, respectively;

m 1. Revising paragraph (f);

m m. In paragraph (g)(1) removing
“shall” and “‘sixty (60) days” wherever
they appear and adding “will” and ““60
days” in their places, respectively;

m n. Revising paragraph (g)(2)(i);

m 0. In paragraph (g)(2)(ii) removing
‘“ninety (90) days’” wherever it appears
and “ninety (90)-day period” and

adding “90 days” and “90-day period”
in their places, respectively;
m p. In paragraph (g)(2)(iii) removing
“ninety (90) days” and “one (1) year”
and adding ‘90 days” and ““1 year” in
their places, resEectively;
m g. In paragraphs (h)(2)(i) and (ii)
removing ‘“Government shall” and
adding “Government will” in its place;
and
m 1. In paragraph (i) introductory text—
m i. Removing “three (3) years”
wherever it appears and adding ““3
years” in its place; and
m ii. Removing ““disclosure or use”” and
adding “disclosure, or use” in its place.
The revisions read as follows:

252.227-7037 Validation of Restrictive
Markings on Technical Data.
* * * * *

Validation of Restrictive Markings on
Technical Data (APR 2022)

* * * * *

(b) Commercial items—presumption
regarding development exclusively at
private expense. The Contracting Officer
will presume that the Contractor’s or a
subcontractor’s asserted use or release
restrictions with respect to a
commercial item are justified on the
basis that the item was developed
exclusively at private expense. The
Contracting Officer will not issue a
challenge unless there are reasonable
grounds to question the validity of the
assertion that the commercial item was
developed exclusively at private

expense.
* * * * *
* Kk %

(e)

(1) Notwithstanding any provision of
this contract concerning inspection and
acceptance, if the Contracting Officer
determines that a challenge to the
restrictive marking is warranted, the
Contracting Officer will send a written
challenge notice to the Contractor or
subcontractor asserting the restrictive
markings. The challenge notice and all
related correspondence shall be subject
to handling procedures for classified
information and controlled unclassified
information. Such challenge will—

(i) State the specific grounds for
challenging the asserted restriction
including, for commercial items,
sufficient information to reasonably
demonstrate that the commercial item
was not developed exclusively at
private expense;

* * * * *

(f) Final decision when Contractor or
subcontractor fails to respond. Upon a
failure of a Contractor or subcontractor
to submit any response to the challenge
notice the Contracting Officer will issue
a final decision to the Contractor or
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subcontractor in accordance with the
Disputes clause of this contract. In order
to sustain the challenge for commercial
items, the Contracting Officer will
provide information demonstrating that
the commercial item was not developed
exclusively at private expense. This
final decision will be issued as soon as
possible after the expiration of the time
period of paragraph (e)(1)(ii) or (e)(2) of
this clause. Following issuance of the
final decision, the Contracting Officer
will comply with the procedures in
paragraphs (g)(2)(ii) through (iv) of this
clause.

(g) I

(2)(i) If the Contracting Officer
determines that the validity of the
restrictive marking is not justified, the
Contracting Officer will issue a final
decision to the Contractor or
subcontractor in accordance with the
Disputes clause of this contract. In order
to sustain the challenge for commercial
items, the Contracting Officer will
provide information demonstrating that
the commercial item was not developed
exclusively at private expense.
Notwithstanding paragraph (e) of the
Disputes clause, the final decision will
be issued within 60 days after receipt of
the Contractor’s or subcontractor’s
response to the challenge notice, or
within such longer period that the
Contracting Officer has notified the
Contractor or subcontractor that the
Government will require. The
notification of a longer period for
issuance of a final decision will be made
within 60 days after receipt of the
response to the challenge notice.
* * * * *
[FR Doc. 202208811 Filed 4-27-22; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 232 and 252
[Docket DARS-2022-0009]
RIN 0750-AL53

Defense Federal Acquisition
Regulation Supplement: Repeal of
DFARS Provision “Payment in Local
Currency (Afghanistan)” (DFARS Case
2022-D001)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal

Acquisition Regulation Supplement
(DFARS) to remove a solicitation
provision that is no longer necessary.

DATES: Effective April 28, 2022.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara J. Salcido, telephone 571-372—
6102.

SUPPLEMENTARY INFORMATION:

I. Background

As required at DFARS subpart 232.72,
Payment in Local Currency
(Afghanistan), DFARS solicitation
provision 252.232-7014, Payment in
Local Currency (Afghanistan), is
included in all solicitations, including
solicitations using Federal Acquisition
Regulation (FAR) part 12 procedures for
the acquisition of commercial items, for
performance in Afghanistan. The
provision notifies host nation (Afghan)
vendors that the contract resulting from
the solicitation will be paid in local
currency (Afghani) via electronic funds
transfer to a local (Afghan) banking
institution unless an exception applies.
It also notifies host nation vendors that
contracts would not be awarded if they
did not bank locally. Host nation
vendors were required to submit
quotations and offers in U.S. dollars, but
the contract would be converted to
Afghani using the current U.S. budget
rate (i.e., U.S. Treasury rate of exchange)
upon award.

Due to the drawdown of operations in
Afghanistan, the text at DFARS 232.72
and solicitation provision 252.232-7014
are no longer required. The U.S.
Department of the Treasury has placed
the Taliban, the de facto government in
Afghanistan, on the Office of Foreign
Assets Control Sanction List. Therefore,
payment cannot be made to an Afghan
vendor in Afghani via electronic funds
to an Afghan banking institution.
Consequently, this rule is repealing
DFARS subpart 232.72 and solicitation
provision 252.232—7014, since these
requirements are rendered inoperable
with the drawdown of operations in
Afghanistan.

II. Publication of This Final Rule for
Public Comment Is Not Required by
Statute

The statute that applies to the
publication of the FAR is 41 U.S.C.
1707, Publication of Proposed
Regulations. Subsection (a)(1) of the
statute requires that a procurement
policy, regulation, procedure or form
(including an amendment or
modification thereof) must be published
for public comment if it relates to the
expenditure of appropriated funds and
has either a significant effect beyond the
internal operating procedures of the

agency issuing the policy, regulation,
procedure or form, or has a significant
cost or administrative impact on
contractors or offerors. This final rule is
not required to be published for public
comment, because the rule is merely
removing an obsolete solicitation
provision from the DFARS. The rule
does not have a significant cost or
administrative impact on contractors or
offerors and does not have a significant
effect beyond DoD’s internal operating
procedures.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold, for Commercial Products
Including Commercially Available Off-
the-Shelf Items, and for Commercial
Services

This rule only removes obsolete
DFARS subpart 232.72, Payment in
Local Currency (Afghanistan), and
DFARS solicitation provision 252.232—
7014, Payment in Local Currency
(Afghanistan). The rule does not impose
any new requirements on contracts
valued at or below the simplified
acquisition threshold, for commercial
products including commercially
available off-the-shelf items, or for
commercial services.

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.) 12866 and
E.O. 13563 direct agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

V. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the interim or
final rule with the form, Submission of
Federal Rules under the Congressional
Review Act, to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States. A major rule under the
Congressional Review Act cannot take
effect until 60 days after it is published
in the Federal Register. The Office of
Information and Regulatory Affairs has
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determined that this rule is not a major
rule as defined by 5 U.S.C. 804.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule because this final
rule does not constitute a significant
DFARS revision within the meaning of
FAR 1.501-1, and 41 U.S.C. 1707 does
not require publication for public
comment.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 232 and
252

Government procurement.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

Therefore, 48 CFR parts 232 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 232 and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 232—CONTRACT FINANCING

Subpart 232.72 [Removed and
Reserved]

m 2. Subpart 232.72, consisting of
sections 232.7200, 232.7201, and
232.7202, is removed and reserved.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.232-7014 [Removed and Reserved]

m 3. Section 252.232-7014 is removed
and reserved.

[FR Doc. 2022—-08816 Filed 4-27-22; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 220421-0102]
RIN 0648-BK74

Pacific Island Fisheries; Pelagic
Longline Gear and Operational
Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: In this final rule, NMFS
prohibits the use of wire leaders in the
Hawaii deep-set longline fishery, and
requires the removal of fishing gear from
any oceanic whitetip shark caught in all
of the region’s domestic longline
fisheries. The rule is intended to
increase post-hooking survival of
threatened oceanic whitetip sharks.

DATES: The final rule is effective May
31, 2022.

ADDRESSES: Copies of the Fishery
Ecosystem Plan for Pelagic Fisheries of
the Western Pacific (FEP) are available
from the Western Pacific Fishery
Management Council (Council), 1164
Bishop St., Suite 1400, Honolulu, HI
96813, tel. 808—522-8220, fax 808—522—
8226, or www.wpcouncil.org.

Copies of the environmental analyses
and other supporting documents for this
action are available from https://
www.regulations.gov/docket?’D=NOAA-
NMFS-2021-0099, or from Michael D.
Tosatto, Regional Administrator, NMFS
Pacific Islands Regional Office (PIRO),
1845 Wasp Blvd., Bldg. 176, Honolulu,
HI 96818.

FOR FURTHER INFORMATION CONTACT:
David O’Brien, NMFS Pacific Islands
Regional Office, Sustainable Fisheries,
808-725-5038.

SUPPLEMENTARY INFORMATION: NMFS and
the Western Pacific Fishery
Management Council (Council) manage
the Hawaii (shallow-set and deep-set)
and America Samoa longline fisheries
under the FEP as authorized by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). These fisheries
occasionally catch oceanic whitetip
sharks (Carcharhinus longimanus).
NMEFS listed oceanic whitetip sharks as
threatened under the Endangered
Species Act (ESA) on January 30, 2018
(83 FR 4153). In an effort to improve
survival of oceanic whitetip sharks

unintentionally caught in the FEP
longline fisheries, this rule prohibits the
use of wire leaders, specifically steel
wire line within 1 meter of the hook, in
the Hawaii deep-set fishery. Wire
leaders are difficult for sharks to bite off
and free themselves and difficult for
fishermen to cut from deck height as
compared to alternative monofilament
leaders. The rule also requires, with
limited exceptions for safety and data
collection, that fishermen remove
fishing gear from any oceanic whitetip
shark caught in all longline fisheries
operating under the FEP. The rule is
intended to reduce the amount of
fishing gear (aka, trailing gear) attached
to released oceanic whitetip sharks.
Long trailing gear reduces survivorship
of oceanic whitetip sharks
unintentionally caught in the fisheries.

You may find additional background
information on this action in the
preamble to the proposed rule
published on January 19, 2022 (87 FR
2742).

Comments and Responses

On January 19, 2022, NMFS
published a proposed rule, an
Environmental Assessment (EA), and
Regulatory Impact Review (RIR) for
public comment (86 FR 2742). The
comment period ended February 18,
2022. We received 46 comments from
individuals and 2 from organizations. In
general, all comments supported the
proposed rule. All comments related to
the proposed rule; there were no
comments directed at analysis presented
in the EA or the RIR. We summarize and
respond to the comments here,
combining substantially similar
comments.

Comment 1: Many commenters
expressed strong support for the
proposed rule noting the importance of
sharks to marine ecosystem and threats
to the species, including fisheries
interactions and climate change.

Response: NMFS agrees and will
continue to manage and regulate Federal
fisheries for sustainability, and to
minimize bycatch, bycatch mortality,
and interactions with protected species
consistent with the Magnuson-Stevens
Act, the ESA, the FEP, and
implementing regulations.

Comment 2: Several commenters
expressed strong support for the
proposed rule, noting benefits to both
marine species and fishing industry
participants.

Response: We agree. Building from an
industry-led initiative and
recommendation from the Council, the
Council and NMFS developed this rule
to improve post-hooking survival of
threatened oceanic whitetip sharks


https://www.regulations.gov/docket?D=NOAA-NMFS-2021-0099
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while minimizing economic impacts to
fishermen. Other species of sharks and
protected species that are too large to be
brought aboard fishing vessels to
remove fishing gear are expected to
benefit as well. The EA and RIR
evaluated the economic impact of the
rule and found the potential for an
overall reduction in costs to fishermen
for gear repair and replacement, and
potential increase in catchability of
target fish species like tuna.

Comment 3: Several commenters
suggested handling requirements should
be extended to all species of sharks and
rays that interact with longline fisheries,
including specific mention of silky
sharks.

Response: This rule is specifically
aimed at improving post-hooking
survival of ESA-listed oceanic whitetip
sharks incidentally hooked in these
longline fisheries and we anticipate a
more than 30 percent decrease in post-
hooking mortality of oceanic whitetip
sharks as a result. Interactions with
silky sharks are rare in FEP longline
fisheries. NMFS estimates U.S. longline
fisheries catch, on average, 0.8 percent
or less of the total silky shark catch in
the Western and Central Pacific Ocean
(WCPO). The species is not listed under
the ESA and the WCPO stock is not
overfished, but it is experiencing
overfishing. Consistent with
requirements of the Magnuson-Stevens
Act, the Council has made
recommendations to the U.S. Secretary
of State and the U.S. Congress for
international actions that will end
overfishing of silky sharks, taking into
account the relative impact of vessels of
the United States and other nations on
the stock. Extending these handling
regulations to all shark and ray species
would exceed the purpose and need for
the action, but we are optimistic that the
ease of removing monofilament nylon
leaders relative to wire leaders will
result in less trailing gear on other
sharks and other bycatch species,
particularly animals that are too large to
be brought onboard the vessel to
facilitate release and gear removal. The
regulated longline fisheries also
currently adhere to international shark
handling and release requirements of
regional fisheries management
organizations in the Pacific to which the
United States is a member, including
the Western and Central Pacific
Fisheries Commission (WCPFC) and
Inter-American Tropical Tuna
Commission (IATTC). Federal fisheries
are managed under a suite of
requirements designed to reduce the
likelihood and severity of effects of
unintentional and incidental
interactions with protected and other

non-target species, and that allow
monitoring of interactions. NMFS
continually evaluates monitoring and
scientific information to determine
whether they change our understanding
of the potential effects of our
management decisions and prepares
supplemental environmental analyses,
as appropriate.

Comment 4: Several commenters said
all longline fisheries should stop using
wire leaders, with one noting that
because shark fishing is now illegal in
Hawaii a prohibition on wire leaders is
appropriate.

Response: This rule is intended to
prohibit the use of wire leaders in the
Hawaii deep-set longline fishery. The
Hawaii shallow-set and American
Samoa longline fisheries do not use wire
leaders and a prohibition is not
currently necessary for these fisheries.
We note that the longline fisheries
covered by this rule fish outside Hawaii
State waters in the Exclusive Economic
Zone or Federal waters, generally 3—200
nautical miles from shore, around
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, Hawaii, the U.S. Pacific Remote
Island Areas, and on adjacent high seas.
Ending the use of wire leaders in the
only U.S. Pacific longline fishery that
uses this gear could serve as a model for
regional fisheries management
organizations, like the WCPFC and
IATTC, to consider in bycatch
management for longline fleets of all
nations fishing in the Pacific Ocean.

Comment 5: One commenter
expressed support for the action to
ensure a better survival rate of critically
endangered species and to prevent
pollution of the ocean.

Response: Please see our response to
Comments 1-3 above regarding
expected improvements in post-hooking
survival rates. When fishing, all
longliners occasionally lose hooks,
mainline, floats, float lines, and branch
lines, which include hooks, lead
weights, and leaders in the deep-set
fishery. This derelict longline gear may
impact marine benthic habitats,
especially substrate such as corals if
carried by currents to shallow depths.
Fishermen do try to recover gear, and
are normally successful. The floats used
in the fishery are marked to be visible
from distance, even at night. We do not
expect this rule to change the frequency
that gear is lost in FEP fisheries, so do
not expect an increase in the amount of
pollution.

Comment 6: Many commenters noted
that the prohibition of wire leaders will
improve shark survival and safety for
fishermen.

Response: Please see our response to
Comments 1-3 above regarding shark
survival. Prohibiting wire leaders has
the potential to decrease safety for
fishermen because fly backs are more
common when using the alternative
monofilament nylon leaders. As noted
in the EA, we are working with vessel
owners and operators and the Hawaii
Longline Association (HLA) to educate
fishermen about the risks and how to
minimize them, including training on
construction and use of a reusable fly
back prevention device from
inexpensive materials readily available
on longline vessels.

Comment 7: One commenter noted
the proposed rule does not support a
prohibition on light sticks.

Response: Existing regulations
prohibit light sticks in the Hawaii deep-
set longline fishery and they are not the
subject of this rule.

Comment 8: A comment letter, signed
by five organizations, supported EA
alternative 3 that would prohibit wire
leaders and require specific handling of
oceanic whitetip sharks in all longline
fisheries operating under the FEP for
consistency, to ease enforcement, and to
strengthen U.S. positions in
international fishery negotiations.

Response: As stated in EA section
2.4.2 and described in our response to
Comment 4 above, the Council’s
recommendation for alternative 2 was
based on the determination that a
regulatory prohibition of wire leaders is
not necessary in other FEP fisheries
because wire leaders are only used in
the Hawaii deep-set longline fishery.
NMFS and the Council attempt to
minimize unnecessary regulation and
focus on achieving the stated purpose
and need for any action. This rule as
described in EA alternative 2, option B,
meets the purpose and need. There are
no consistency or enforcement concerns
as all three fisheries already have a suite
of regulations that are fishery specific.
International adoption of wire leader
prohibitions would be beneficial for
threatened oceanic whitetip sharks and
we hope this rule will help influence
that; however, consistency in U.S.
domestic regulations is not a
prerequisite to development or adoption
of U.S. positions or activities related to
international fisheries management.

Comment 9: A comment letter, signed
by five organizations, recommended
extending handling requirements to all
shark species and adding requirements
to keep all incidentally caught sharks in
the water with water flowing over their
gills, prohibit gaff use, and require the
vessel operator to supervise crew during
any shark handling. This commenter
also recommended requiring annual



Federal Register/Vol.

87, No. 82/Thursday, April 28, 2022/Rules and Regulations

25155

shark handling training for all
crewmembers, and post a NMFS-
approved placard with release
procedures on all longline vessels.
Rationales for these recommendations
included the Magnuson-Stevens Act
requirement to minimize bycatch
mortality and consistency with shark
handling guidelines from regional
fisheries management organizations.

Response: Regarding the
recommendation to extend handling
requirements to all shark species, see
our response to Comment 3. Additional
handling requirements such as those
suggested were not recommended for
this action. NMFS and the Council
recognize the importance of training
associated with implementation of this
rule, particularly regarding crew safety.
Owners and operators of longline
vessels are required to annually attend
a NMF'S protected species workshop
where handling requirements and
recommendations are reviewed. Those
workshops provide information to
owners and operators to distribute to
crews, including illustrated protected
species handling guides in English,
Indonesian, Vietnamese, and Tagalog
(the languages most commonly spoken
by fishermen in the FEP fisheries). The
HLA also provides the same illustrated
handling guides online.

Comment 10: A comment letter,
signed by five organizations,
recommended additional gear
requirements including a minimum
depth requirement of 100 meters for
hooks in the Hawaii deep-set longline
fishery, the use of corrodible non-
stainless circle hooks, and a circle hook
requirement for the American Samoa
longline fishery. The stated rationales
for these recommendations included
research that suggests removal of
shallow hooks could nearly double the
mortality rate reduction seen with the
proposed rule, consistency with other
U.S. fisheries, ease of enforcement, and
strengthening U.S. positions in
international fishery negotiations for the
use of circle hooks in the American
Samoa fishery and non-stainless hooks
in all FEP fisheries.

Response: Removal of shallow hooks
was noted in EA section 2.5 as an
alternative considered, but rejected from
further analysis relative to the purpose
and need for the action. Although
simulation studies indicate that
removing the shallowest hooks would
reduce hooking rates of oceanic whitetip
sharks, rationales for this rejection
included difficulty to operationalize and
enforce, uncertainty if the approach
would work including lack of evidence
of greater hook depth in the American
Samoa longline fishery reducing oceanic

whitetip shark interactions, and
removing shallow hooks would be
expected to reduce revenue in the
Hawaii deep-set fishery by $11-13
million annually.

Non-stainless steel or corrodible
hooks were also considered, but rejected
from further analysis. As stated in EA
section 2.5, rationales for this rejection
included a lack of scientific evidence
that hook corrosion would improve
post-hooking survival and non-stainless
steel hooks would need to be replaced
more frequently, which could result in
negative economic impacts on the
fishery.

Regulations to require circle hooks in
the American Samoa longline fishery
are unnecessary as circle hooks are
already used in that fishery. As
previously noted, NMFS and the
Council seek to minimize unnecessary
regulations and focus on the achieving
the stated purpose and need for any
action.

Comment 11: A comment letter,
signed by five organizations,
recommended NMFS ensure that the
rule does not negatively impact other
species, including false killer whales
and seabirds. Also recommended a
minimum diameter of monofilament
leaders to ensure that weak hooks for
false killer whale protection still
function properly and that
monofilament leaders do not reduce the
efficacy of weighted branch lines in
avoiding interactions with seabirds. The
stated rationales for these
recommendations are that only 10
percent of hooks in false killer whale
interactions are straightening, and
increasing seabird interactions since
2004.

Response: Monitoring of FEP longline
fisheries will continue in the future,
including mandatory catch logbooks,
required vessel monitoring, and NMFS
fishery observers. Interactions with
protected species are tracked and
reported quarterly. Changes in rates of
protected species interactions are
analyzed across years and can be used
to address the efficacy of regulations to
mitigate protected species interactions
such as with false killer whales and
seabirds. Starting in 2022, NMFS
observers will collect additional
information regarding elasmobranch
(shark and ray) interactions, including
handling methods and length of trailing
gear. With respect to leader diameter,
NMEF'S specifies regulations to mitigate
false killer whale interactions at 50 CFR
229.37 including minimum leader and
branch line diameters and breaking
strengths.

Changes From the Proposed Rule

The final rule contains no changes
from the proposed rule.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
FEP, other provisions of the Magnuson-
Stevens Act, and other applicable law.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
NMEFS received no comments regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 665

American Samoa, Endangered and
threatened species, Fisheries, Fishing,
Hawaii, Longline, Oceanic whitetip
sharks, Pacific Islands, Release
requirements, Western Pacific.

Dated: April 22, 2022.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 665.800 revise the definition of
“Deep-set or Deep-setting” to read as
follows:

§665.800 Definitions.
* * * * *

Deep-set or Deep-setting means the
deployment of longline gear in a manner
consistent with all the following
criteria: All float lines are at least 20
meters in length; a minimum of 15
branch lines are attached between any
two floats (except basket-style longline
gear which may have as few as 10
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branch lines between any two floats); no
metal wire line within 1 meter of the
hook; and no light sticks are used. As
used in this definition, “float line”
means a line used to suspend the main
longline beneath a float, and “light
stick” means any type of light emitting
device, including any fluorescent “glow
bead,” chemical, or electrically-powered
light that is affixed underwater to the
longline gear.

* * * * *

m 3. In § 665.802 add paragraphs (gg)
and (hh) to read as follows:

§665.802 Prohibitions.

* * * * *

(gg) Use or have on board longline
gear with metal wire line within 1 meter
of the hook when operating a vessel
registered for use under a longline
permit issued under § 665.801(b) at any
time during a trip for which notification
to NMFS under § 665.803(a) indicated
that deep-setting would be done, in
violation of §665.813(d).

(hh) Fail to handle and release an
oceanic whitetip shark in accordance
with the requirements set forth at

§665.811(a) when operating a vessel
registered for use under any longline
permit issued under § 665.801, in
violation of § 665.811.

* * * * *
m 4. Add § 665.811 to read as follows:
§665.811 Handling and release of oceanic

whitetip sharks.

(a) The owner and operator of a vessel
registered for use under any longline
permit issued under § 665.801 must
release any oceanic whitetip shark as
soon as possible after the shark is caught
and brought alongside the vessel, in
accordance with 50 CFR 300.226, and
must take the following actions:

(1) Leave the animal in the water;

(2) Use a dehooker, as defined in
§665.812(a)(7), or line clippers, as
defined in § 665.812(a)(5), to remove
trailing gear from the animal.

(3) When using line clippers, the
branch line must be cut as close to the
hook as possible.

(b) Paragraph (a) of this section does
not apply if doing so would compromise
the safety of any persons or a WCPFC
observer collects, or requests assistance
collecting, samples of oceanic whitetip

shark in the Convention Area, as
defined in § 300.211 of this title and in
accordance with 50 CFR 300.226.

m 5. In §665.813 revise paragraph (d) to
read as follows:

§665.813 Western Pacific longline fishing
restrictions.
* * * * *

(d) Vessels registered for use under a
Hawaii longline limited access permit
may not have on board at any time
during a trip for which notification to
NMEFS under § 665.803(a) indicated that
deep-setting would be done any float
lines less than 20 meters in length,
longline gear with metal wire line
within 1 meter of the hook, or light
sticks. As used in this paragraph “float
line”” means a line used to suspend the
main longline beneath a float, and “light
stick” means any type of light emitting
device, including any fluorescent ‘“glow
bead,” chemical, or electrically powered
light that is affixed underwater to the
longline gear.

* * * * *
[FR Doc. 2022—09052 Filed 4-27-22; 8:45 am]|
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30 and 70

[Docket No. NRC-2017-0031]

RIN 3150-AK52

Decommissioning Financial Assurance

for Sealed and Unsealed Radioactive
Materials

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory basis; request for
comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is requesting
comment on a regulatory basis to
support a rulemaking that would amend
its regulations for decommissioning
financial assurance for sealed and
unsealed radioactive materials. The
rulemaking would revise NRC’s
decommissioning funding requirements
for radioactive material based on the
relative risk to public health and safety
from different radioisotopes, including
naturally occurring and accelerator-
produced radioactive material. The
potentially affected licensees are those
authorized to possess byproduct and
special nuclear material.

DATES: Submit comments by June 27,
2022. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received before this date.

ADDRESSES: You may submit comments
by any of the following methods;
however, the NRC encourages electronic
comment submission through the
Federal rulemaking website:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2017-0031. Address
questions about NRC Docket IDs to
Dawn Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Cardelia Maupin, telephone: 301-415—
4127, email: Cardelia.Maupin@nrc.gov,
or Gregory Trussell, telephone: 301-
415-6244, email: Gregory.Trussell@
nre.gov. Both are staff of the Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001.
SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2017—-
0031 when contacting the NRC about
the availability of information for this
action. You may obtain publicly
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2017-0031.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, at
301-415—4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
“Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents,
by appointment, at the NRC’s PDR,
Room P1 B35, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852. To make an
appointment to visit the PDR, please

send an email to PDR.Resource@nrc.gov
or call 1-800-397—-4209 or 301-415—
4737, between 8:00 a.m. and 4:00 p.m.
(EST), Monday through Friday, except
Federal holidays.

B. Submitting Comments

The NRC encourages electronic
comment submission through the
Federal rulemaking website (https://
www.regulations.gov). Please include
Docket ID NRC-2017-0031 in your
comment submission.

NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Discussion

The NRC is requesting comments on
a regulatory basis to support a proposed
rule that would amend appendix B,
“Quantities of licensed material
requiring labeling,” to part 30 of title 10
of the Code of Federal Regulations (10
CFR), “Rules of General Applicability to
Domestic Licensing of Byproduct
Material,” and 10 CFR 70.25, “Financial
assurance and recordkeeping for
decommissioning.” The regulatory basis
document is developed as a precursor to
a proposed rule and describes the NRC’s
recommendation and considerations in
amending 10 CFR parts 30 and 70.
Appendix B to 10 CFR part 30 is used
to determine decommissioning funding
requirements for radioactive material
licensed under 10 CFR parts 30 and 70.

The proposed rule would address the
petition for rulemaking (PRM)-30-66,
“Request of the Organization of
Agreement States for the NRC to Amend
Appendix B, ‘Quantities of Licensed
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Material Requiring Labeling,””
submitted by the Organization of
Agreement States (OAS) on April 14,
2017. In its petition, OAS requested that
the NRC conduct a rulemaking to
update appendix B to 10 CFR part 30 to
include naturally occurring and
accelerator-produced radioactive
material radionuclides and their specific
possession values. The OAS indicated
that the failure to include these
radionuclides in appendix B to 10 CFR
part 30 has placed undue hardships on
regulators and licensees with little or no
radiation safety benefit, discouraged the
development of new beneficial
products, and negatively impacted
patient care.

The specific objectives of this
rulemaking effort are to (1) improve the
regulatory framework for naturally
occurring and accelerator-produced
radioactive material by amending
appendix B to 10 CFR part 30 to better
align with NRC’s regulatory authority
over this material under the Energy
Policy Act of 2005; (2) risk-inform
NRC’s decommissioning funding
requirements by aligning the possession
values in appendix B with NRC’s
radiation protection regulations in 10
CFR part 20, “Standards for Protection
Against Radiation”; (3) clarify that only
radioactive materials with half-lives
greater than 120 days are subject to
decommissioning financial assurance;
and (4) clarify the purpose of appendix
B by changing its title. To address item
3, the NRC is proposing to update
appendix B using the list of
radionuclides and possession values in
appendix C to 10 CFR part 20,
“Quantities of licensed material
requiring labeling.”

The NRC held a public meeting on
January 7, 2021, to discuss different
approaches for updating appendix B to
10 CFR part 30. Members of the public
supported updating appendix B to 10
CFR part 30, noting that a faster update
to the appendix would be more
beneficial than developing a new
decommissioning financial assurance
methodology. Information about the
public meeting is available in the
“Availability of Documents” section of
this document.

The NRC will consider any comments
received on the regulatory basis in the
development of the proposed rule and
will provide responses to comments in
the proposed rule.

III. Specific Requests for Comments

The NRC is seeking advice and
recommendations from the public on

the regulatory basis. We are particularly
interested in comments and supporting
rationale from the public on the NRC’s
initial assumptions regarding the
qualitative and quantitative costs and
benefits of the rulemaking, as well as on
alternatives to the current recommended
approach.

Assumptions Used for Cost/Benefit
Estimates

e The NRC is seeking comments on
the assumptions used in developing the
cost-benefit estimates. The NRC is
interested in receiving information on
the number of licensees affected by the
rulemaking. The NRC is also interested
in the effort needed to make any
changes to current decommissioning
funding plans or decommissioning
financial assurance funding amounts,
especially if an increase in
decommissioning funding would be
required.

e The NRC is seeking comments on
possible impacts to small entities.
Section 2.810, “NRC size standards,”
provides specific size standards to
determine whether a licensee qualifies
as a small entity in its regulatory
programs. The NRC is interested in the
number of small entities that would be
impacted by these changes, as well as
the types of impacts the changes being
proposed by this rulemaking would
have on them.

e The NRC also is seeking comments
on other benefits of the rulemaking,
such as supporting advancements in
science and technology, enabling uses of
radioisotopes that would reduce
effective doses to patients or overall
costs to patients, and reducing costs to
licensees who currently must develop
decommissioning funding plans. Please
provide quantitative information on
costs and benefits, if available.

Alternatives to Recommended
Approach

The regulatory basis recommends a
rulemaking approach using information
that already exists in regulations rather
than creating a new methodology for
determining the amount of
decommissioning financial assurance.
The NRC is seeking comments on any
benefits to any alternative approach that
might not have been considered in the
NRC'’s assessment, as well as any
suggested means to implement this
approach, particularly on the
categorization and funding amounts that
would be appropriate.

IV. Cumulative Effects of Regulation

The cumulative effects of regulation
(CER) describe challenges that licensees
or other impacted entities (such as State
agency partners) may face while
implementing new regulatory positions,
programs, and requirements (e.g., rules,
generic letters, backfits, inspections).
The CER is an organizational challenge
that results from a licensee or impacted
entity implementing a number of
complex positions, programs, or
requirements within a limited
implementation period and with
available resources (which may include
limited available expertise to address a
specific issue). The NRC has
implemented CER enhancements to the
rulemaking process to facilitate public
involvement throughout the rulemaking
process. Therefore, the NRC is
specifically requesting comment on the
cumulative effects that may result from
this proposed rulemaking. In developing
comments on the regulatory basis,
consider the following questions:

1. In light of any current or projected
CER challenges, what should be a
reasonable effective date, compliance
date, or submittal date(s) from the time
the final rule is published to the actual
implementation of any new proposed
requirements, including changes to
programs, procedures, and the facility?

2. If CER challenges currently exist or
are expected, what should be done to
address them? For example, if more
time is required for implementation of
the new requirements, what period of
time is sufficient?

3. Do other (NRC or other agency)
regulatory actions (e.g., orders, generic
communications, license amendment
requests inspection findings of a generic
nature) influence the implementation of
the potential proposed requirements?

4. Are there unintended
consequences? Does the proposed action
create conditions that would be contrary
to the proposed action’s purpose and
objectives? If so, what are the
consequences, and how should they be
addressed?

5. Please comment on the NRC’s cost
and benefit estimate of the potential
proposed action. This information will
be used to support additional regulatory
analysis by the NRC.

V. Availability of Documents

The documents identified in the
following table are available to
interested persons as indicated.
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Document

ADAMS accession No./Federal Register
citation

PRM-30-66, “Request of the Organization of Agreement States for the NRC to Amend Appen-
dix B, ‘Quantities of Licensed Material Requiring Labeling,” April 14, 2017.

Federal Register Notice Publishing PRM-30-66 for Public Comment, August 23, 2017

Federal Register Notice Extending the Public Comment Period, November 6, 2017

Comments on PRM-30-66, “Organization of Agreement States”

SECY-19-0125, “Petition for Rulemaking and Rulemaking Plan on Decommissioning Financial
Assurance Requirements for Sealed and Unsealed Radioactive Material (PRM-30-66; NRC—
2017-0159),” December 17, 2019.

Staff Requirements Memorandum: SRM-SECY-19-0125, “Petition for Rulemaking and Rule-
making Plan on Decommissioning Financial Assurance Requirements for Sealed and Un-
sealed Radioactive Material (PRM-30-66; NRC-2017-0159),” October 13, 2020.

Letter to Matthew McKinley, Chair of the Organization of Agreement States (the Petitioner), No-
vember 4, 2020.

Federal Register Notice Publishing the Results of the NRC Evaluation of PRM-30-66, No-
vember 27, 2020.

Public Meeting on Decommissioning Financial Assurance Requirements for Sealed and Un-
sealed Radioactive Material, January 7, 2021.

Regulatory Basis for Decommissioning Financial Assurance Requirements for Sealed and Un-

sealed Radioactive Materials, April 2022.

ML17173A063.
82 FR 39971.
82 FR 51363.

ML18038A879 (package).
ML18292A434 (package).

ML20287A248 (package).

ML20303A141.
85 FR 75959.
ML21026A339 (package).

ML21235A480.

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2017-0031. In
addition, the Federal rulemaking
website allows members of the public to
receive alerts when changes or additions
occur in a docket folder. To subscribe:
(1) Navigate to the docket folder (NRC—
2017-0031); (2) click the “Subscribe”
link; and (3) enter an email address and
click on the “Subscribe” link.

VI. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
The NRC requests comment on this
document with respect to the clarity and
effectiveness of the language used.

Dated: April 25, 2022.
For the Nuclear Regulatory Commission.
John R. Tappert,

Director, Division of Rulemaking,
Environmental, and Financial Support, Office
of Nuclear Material Safety and Safeguards.
[FR Doc. 2022-09099 Filed 4-27-22; 8:45 am)]

BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0456; Airspace
Docket No. 21-AS0-34]

RIN 2120-AA66
Proposed Amendment of Area

Navigation (RNAV) Route Q-75;
Eastern United States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
amend Area Navigation (RNAV) route
QQ-75 to resolve similar sounding
waypoint (WP) names and removes WPs
and Fixes that are not required for
defining the route structure. Q-75
supports the Northeast Corridor Atlantic
Coast Route Project.
DATES: Comments must be received on
or before June 13, 2022.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527 or (202) 366—9826. You must
identify FAA Docket No. FAA-2021—
0456; Airspace Docket No. 21-ASO-34
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation

Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Rules and Regulations Group,
Office of Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it expands the
availability of RNAV routes in the
National Airspace System, increases
airspace capacity, and reduces
complexity in high air traffic volume
areas.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
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regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2022-0456; Airspace Docket No. 21—
ASO-34) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2022—-0456; Airspace
Docket No. 21-AS0O-34.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Eastern Service Center, Federal
Aviation Administration, Room 210,
1701 Columbia Ave., College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
issued August 10. 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
proposed rule. FAA Order JO 7400.11F
lists Class A, B, G, D, and E airspace
areas, air traffic service routes, and
reporting points.

The Proposal

This action proposes to amend 14
CFR part 71 by amending Q-75 in the
eastern United States. Q—75 currently
extends from the ENEME, GA, WP to the
COPLY, MA, WP. This action would
replace the name “DUEYS, NY, Fix”
with the “FARLE, NY, Fix” for safety
reasons. The current DUEYS fix is
located just 2.45 nautical miles from the
DEEZZ, NY, Fix (which is located
adjacent to, but not on, Q-75). The
similar sounding pronunciation of the
two Fixes can lead to pilot/air traffic
controller miscommunication. The
latitude/longitude coordinates of the
FARLE Fix would remain the same as
used for the DUEYS Fix, therefore this
change would not affect the current
charted alignment of Q-75. In addition,
the FAA proposes to remove a number
of WPs and Fixes from the description
of Q-75. Because they do not denote a
route turn point, they are not required
to be included in the Q-75 description.
However, these points will continue to
be depicted on the IFR En Route charts
because they are used for air traffic
control purposes. The affected WPs and
Fixes are: TEUFL, GA, WP; BROSK, NC,
WP; DRAIK, VA, Fix; TOOBN, MD, WP;
SACRI, MD, Fix; STOEN, PA, Fix;
COPES, PA, Fix; BIGGY, NJ, Fix; JERSY,
NJ, Fix; GREKI, CT, Fix; and SWALOQO,
MA, Fix.

The proposed full route description of
Q-75 is listed in The Proposed
Amendment section, below.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an

Q-75 ENEME, GA to COPLY, MA [Amended]

ENEME, GA

TEEEM, GA

SHRIL, GA

FISHO, SC

ILBEE, SC

SLOJO, SC
Greensboro, NC (GSO)

WP (Lat. 30°42"12.09” N, long.
WP (Lat. 32°08’41.20” N, long.
WP (Lat. 32°54’42.21” N, long.
WP (Lat. 33°16'46.25” N, long.
WP (Lat. 34°1841.66” N, long.
WP (Lat. 34°38746.31” N, long.
VORTAC (Lat. 36°02744.49” N, long.

established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021and
effective September 15, 2021, is
amended as follows:

Paragraph 2006 United States Area
Navigation Routes.
* * * * *

082°26'09.31” W)
081°54'50.57” W)
081°34'09.78” W)
081°24'43.52” W)
081°01°07.88” W)
080°39'25.63” W)
079°58’34.95” W)
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Gordonsville, VA (GVE)
HAMMZ, VA

MURPH, MD

Modena, PA (MXE)
Solberg, NJ (SBJ)
FARLE, NY

BIZEX, NY

NELIE, CT

Boston, MA (BOS)
COPLY, MA

* * * * *

Issued in Washington, DC, on April 21,
2022.

Scott M. Rosenbloom,

Manager, Airspace Rules and Regulations.
[FR Doc. 2022—-08895 Filed 4-27-22; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106384—20]
RIN 1545-BQ14

Mortality Tables for Determining
Present Value Under Defined Benefit
Pension Plans

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document sets forth
proposed regulations prescribing
mortality tables to be used for most
defined benefit pension plans. The
tables specify the probability of survival
year-by-year for an individual based on
age, gender, and other factors. The
tables are used (together with other
actuarial assumptions) to calculate the
present value of a stream of expected
future benefit payments for purposes of
determining the minimum funding
requirements for the plan. These
mortality tables are also relevant for
determining the minimum required
amount of a lump-sum distribution from
such a plan. These regulations affect
participants in, beneficiaries of,
employers maintaining, and
administrators of certain defined benefit
pension plans.

DATES: Written or electronic comments
must be received by June 9, 2022. A
public hearing on these proposed
regulations has been scheduled for June
28, 2022 at 10 a.m. EST. Requests to
speak and outlines of topics to be
discussed at the public hearing must be
received by June 9, 2022. If no outlines
are received by June 9, 2022, the public
hearing will be cancelled. Requests to
attend the public hearing must be

VORTACG (Lat. 38°00748.96” N, long. 078°09'10.90” W)
WP (Lat. 38°43'51.56” N, long. 077°19'59.85” W)
Fix (Lat. 39°27°51.22” N, long. 076°23'07.24” W)
VORTACG (Lat. 39°55’05.00” N, long. 075°40'14.96” W)
VOR/DME (Lat. 40°34'58.95” N, long. 074°44'30.45” W)
WP (Lat. 41°09°09.46” N, long. 073°47°48.52” W)
WP (Lat. 41°17°02.86” N, long. 073°34'50.20” W)
Fix (Lat. 41°56°27.64” N, long. 072°41'18.88” W)
VOR/DME (Lat. 42°21°26.82” N, long. 070°59'22.37” W)
WP (Lat. 42°29'52.21” N, long. 070°33'28.57” W)

received by 5 p.m. EST on June 24,
2022. The telephonic hearing will be
made accessible to people with
disabilities. Requests for special
assistance during the telephonic hearing
must be received by June 23, 2022.
ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-106384—-20) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The IRS
expects to have limited personnel
available to process public comments
that are submitted on paper through
mail. Until further notice, any
comments submitted on paper will be
considered to the extent practicable.
The Department of the Treasury (the
Treasury Department) and the IRS will
publish for public availability any
comment submitted electronically, and
to the extent practicable on paper, to its
public docket. Send paper submissions
to: CC:PA:LPD:PR (REG-106384-20),
room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044.

For those requesting to speak during
the hearing, send an outline of topic
submissions electronically via the
Federal eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-106384—20).

Individuals who want to testify (by
telephone) at the public hearing must
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject
line of the email must contain the
regulation number REG-106384-20 and
the word TESTIFY. For example, the
subject line may say: Request to
TESTIFY at Hearing for REG-106384—
20. The email should include a copy of
the speaker’s public comments and
outline of topics. Individuals who want
to attend (by telephone) the public
hearing must also send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of the
email must contain the regulation
number REG-106384-20 and the word

ATTEND. For example, the subject line
may say: Request to ATTEND Hearing
for REG-106384-20. To request special
assistance during the telephonic hearing
contact the Publications and
Regulations Branch of the Office of
Associate Chief Counsel (Procedure and
Administration) by sending an email to
publichearings@irs.gov (preferred) or by
telephone at (202) 317-5177 (not a toll-
free number).

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Arslan
Malik or Linda Marshall at (202) 317—
6700; concerning submission of
comments and outlines of topics for the
public hearing, call Regina Johnson at
(202) 317-6901 (not toll-free numbers)
or email publichearings@irs.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 412 of the Internal Revenue
Code (Code) prescribes minimum
funding requirements for defined
benefit pension plans, and section 430
specifies the minimum funding
requirements that apply generally to
defined benefit plans that are not
multiemployer plans.! Section 430(a)
defines the minimum required
contribution by reference to the plan’s
funding target for the plan year. Under
section 430(d)(1), a plan’s funding target
for a plan year generally is the present
value of all benefits accrued or earned
under the plan as of the first day of that
plan year.

Section 430(h)(3) provides rules
regarding the mortality tables to be used
under section 430. Under section
430(h)(3)(A), except as provided in
section 430(h)(3)(C) or (D), the Secretary
is to prescribe by regulation mortality
tables to be used in determining any

1Section 302 of the Employee Retirement Income
Security Act of 1974, Public Law 93—406, as
amended (ERISA) sets forth funding rules that are
parallel to those in section 412 of the Code, and
section 303 of ERISA sets forth additional funding
rules for defined benefit plans (other than
multiemployer plans) that are parallel to those in
section 430 of the Code. Pursuant to section 101 of
Reorganization Plan No. 4 of 1978, 5 U.S.C. App.,
as amended, the Secretary of the Treasury has
interpretive jurisdiction over the subject matter
addressed in these proposed regulations for
purposes of ERISA, as well as the Code. Thus, these
proposed Treasury regulations issued under section
430 of the Code also apply for purposes of section
303 of ERISA.
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present value or making any
computation under section 430. Those
mortality tables are to be based on the
actual mortality experience of pension
plan participants and projected trends
in that experience. In prescribing those
mortality tables, the Secretary is
required to take into account results of
available independent studies of
mortality of individuals covered by
pension plans. Under section
430(h)(3)(B), the Secretary is required to
revise any mortality table in effect under
section 430(h)(3)(A) at least every 10
years to reflect actual mortality
experience of pension plan participants
and projected trends in that experience.
Under section 430(h)(3)(C), a plan
sponsor is permitted to request the
Secretary’s approval to use plan-specific
substitute mortality tables that meet
requirements specified in the statute
rather than the generally applicable
mortality tables. If approved, these
substitute mortality tables are used to
determine present values and make
computations under section 430 during
the period of consecutive plan years
(not to exceed 10) specified in the
request.

Section 430(h)(3)(D) provides for the
use of separate mortality tables with
respect to certain individuals who are
entitled to benefits on account of
disability. These separate mortality
tables are permitted to be used with
respect to disabled individuals in lieu of
the generally applicable mortality tables
provided pursuant to section
430(h)(3)(A) or the substitute mortality
tables under section 430(h)(3)(C). The
Secretary is to establish separate tables
for individuals with disabilities
occurring in plan years beginning before
January 1, 1995, and for individuals
with disabilities occurring in later plan
years, with the mortality tables for
individuals with disabilities occurring
in those later plan years applying only
to individuals who are disabled within
the meaning of Title II of the Social
Security Act.

Section 417(e)(3) generally provides
that the present value of certain benefits
under a qualified pension plan
(including single-sum distributions)
must not be less than the present value
of the accrued benefit using applicable
interest rates and the applicable
mortality table. Section 417(e)(3)(B)
defines the term ‘“‘applicable mortality
table” as the mortality table specified
for the plan year for minimum funding
purposes under section 430(h)(3)(A)
(without regard to the rules for
substitute mortality tables under section
430(h)(3)(C) or mortality tables for
disabled individuals under section
430(h)(3)(D)), modified as appropriate

by the Secretary. The modifications
made by the Secretary to the section
430(h)(3)(A) mortality table to
determine the section 417(e)(3)(B)
applicable mortality table are not
addressed in these proposed
regulations. Revenue Ruling 2007-67,
2007-2 CB 1047, describes the
modifications that are currently applied
to determine the section 417(e)(3)(B)
applicable mortality table.

Final regulations under section
430(h)(3) were published in the Federal
Register on October 5, 2017 in TD 9826,
82 FR 46388 (the 2017 regulations).
Section 1.430(h)(3)—1 prescribes base
mortality tables and a set of mortality
improvement rates, which may be
reflected through the use of either
generational mortality tables or static
mortality tables. The generational
mortality tables are a series of mortality
tables, one for each year of birth, each
of which fully reflects projected trends
in mortality rates. The static mortality
tables (which are updated annually 2)
use a single mortality table for all years
of birth to approximate the present
value that would be determined using
the generational mortality tables.

The mortality tables included in the
2017 regulations are based on the
mortality tables included in the RP-
2014 Mortality Tables Report 3 (referred
to in this preamble as the RP-2014
mortality tables), which was released by
the Retirement Plan Experience
Committee (RPEC) of the Society of
Actuaries (SOA) in October 2014 (as
revised in November 2014), and a set of
mortality improvement rates (the Scale
MP-2016 rates) as released by RPEC.4 In
2016, RPEC initiated a study of private-
sector retirement plans in the U.S. in
order to provide an update to RP-2014,
and in 2019, RPEC issued the Pri-2012
Private Retirement Plans Mortality
Tables Report (Pri-2012 Report).®

In Notice 2019-67 (WhicE provides
mortality improvement rates and static
mortality tables for 2021), the Treasury
Department and the IRS asked for
comments regarding future mortality
tables under section 430(h)(3)(A). The
notice identified the mortality tables in
the Pri-2012 Report as a potential source

2 Static mortality tables were published in Notice
2017-60, 2017-43 IRB 365, Notice 2018-02, 2018—
2 IRB 281, Notice 2019-26, 2019—-15 IRB 943,
Notice 2019-67, 2019-52 IRB 1510, and Notice
2020-85, 2020-51 IRB 1645.

3 This report is available at https://www.soa.org/
globalassets/assets/files/research/exp-study/
research-2014-rp-report.pdf.

4This report is available at https://www.soa.org/
globalassets/assets/Files/Research/Exp-Study/
mortality-improvement-scale-mp-2016.pdf.

5 This report is available at https://www.soa.org/
globalassets/assets/files/resources/experience-
studies/2019/pri-2012-mortality-tables-report.pdf.

for developing updated mortality tables
under section 430(h)(3)(A) and
requested comments regarding (1)
whether there are other studies of actual
mortality experience of individuals
covered by pension plans and projected
trends in that experience that should be
considered for use in developing
updated mortality tables under section
430(h)(3)(A), such as studies that
examine the mortality experience of
individuals covered by large public-
sector pension plans, and (2) if the
mortality tables in the Pri-2012 Report
were to be used to develop updated
mortality tables under section
430(h)(3)(A), which of the tables in that
report should be used. In October 2021,
RPEC published the Mortality
Improvement Scale MP-2021 Report
(MP-2021 Report), which is the latest
update to its study on mortality
improvement.® In response to the
request for comments in Notice 2019—
67, the Treasury Department and the
IRS received seven comments. The
comments are discussed in the
Explanation of Provisions.

The standards prescribed for
developing the mortality tables under
430(h)(3)(A) are the same as the
standards that are prescribed for
developing mortality tables for
multiemployer plans under section
431(c)(6)(D)(iv)(II) (which are used to
determine current liability in order to
determine the minimum full funding
limitation under section 431(c)(6)(B)).
See §1.431(c)(6)-1 (providing that the
same mortality assumptions that apply
for purposes of section 430(h)(3)(A) and
§1.430(h)(3)-1(a) are used to determine
a multiemployer plan’s current
liability). These standards also apply for
CSEC plans described in section 414(y)
for purposes of developing mortality
tables that are used for purposes of
section 433(h)(3)(B)(i) (to determine
current liability in order to determine
the minimum full funding limitation
under section 433(c)(2)(C) and the
funded current liability percentage
under section 433(i)). See § 1.433(h)(3)-
1 (providing that the same mortality
assumptions that apply for purposes of
section 430(h)(3)(A) and §1.430(h)(3)-
1(a) are used to determine a CSEC plan’s
current liability).

Explanation of Provisions

These proposed regulations set forth
the methodology that the Treasury
Department and the IRS intend to use to
update the generally applicable
mortality tables that are used to

6 This report is available at https://www.soa.org/
globalassets/assets/files/resources/experience-
studies/2021/2021-mp-scale-report.pdf.
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determine present value or make any
computation under section 430.
Pursuant to section 417(e)(3)(B), a
modified version of these updated tables
would be used for purposes of
determining the amount of a single-sum
distribution (or another accelerated form
of distribution). In addition, these tables
would be used to determine current
liability for multiemployer plans under
section 431(c)(6) and CSEC plans under
section 433(h).

The methodology for developing
updated tables under section
430(h)(3)(A) is being proposed pursuant
to the requirement under section
430(h)(3)(B) to revise the mortality
tables used under section 430 to reflect
the actual mortality experience of
pension plan participants and projected
trends in that experience. As under the
2017 regulations, the methodology
involves the separate determination of
base mortality tables and the projection
of mortality improvement.

A. Base Mortality Tables

The base mortality tables proposed for
use under section 430(h)(3)(A) are
derived from the tables set forth in the
Pri-2012 Report. After reviewing the Pri-
2012 Report and comments received in
response to Notice 2019-67, the
Treasury Department and the IRS have
determined that the experience study
used to develop the Pri-2012 Report is
the best available study of the actual
mortality experience of pension plan
participants (other than disabled
individuals). Accordingly, the mortality
tables in the Pri-2012 Report are the
foundation for the base mortality tables
used to project the mortality of pension
plan participants under these proposed
regulations. Like the mortality tables
provided in the 2017 regulations, the
mortality tables set forth in these
proposed regulations are gender-distinct
and provide separate non-annuitant and
annuitant mortality rates.

Unlike the Pri-2012 Report, these
proposed regulations do not provide
separate tables for annuitants who are
retirees and annuitants who are
contingent beneficiaries. In response to
the request for comments in Notice
2019-67, most commenters
recommended against the use of
separate mortality tables for retirees and
contingent beneficiaries because: (1)
Those separate mortality tables are
complex to apply on an exact basis; (2)
applying those mortality tables would
require actuaries to use historical data
that may be difficult to obtain; and (3)
the use of those separate mortality tables
would not have a significant effect in
measuring a plan’s liabilities. After
reviewing the comments, the Treasury

Department and the IRS concluded that
the regulations should not provide
separate mortality tables for annuitants
who are retirees and annuitant who are
contingent beneficiaries. Accordingly,
these proposed regulations provide
annuitant mortality tables that combine
the mortality experience of retirees and
contingent beneficiaries.

As under the 2017 regulations, these
proposed regulations provide that the
annuitant mortality tables are applied to
determine the present value of benefits
for an annuitant. For a non-annuitant,
the non-annuitant mortality tables are
applied for the periods before the
participant is projected to commence
receiving benefits, and the annuitant
mortality tables are used for later
periods. With respect to a beneficiary of
a participant, the annuitant mortality
tables apply for the period beginning
with each assumed commencement of
benefits for the participant. If the
participant has died (or to the extent the
participant is assumed to die before
commencing benefits), the annuitant
mortality tables apply with respect to
the beneficiary for the period beginning
with each assumed commencement of
benefits for the beneficiary.

These proposed regulations set forth
base tables that are to be used to
develop the mortality tables for future
years. These base tables have a base year
of 2012 (the central year of the
experience study used to develop the
mortality tables in the Pri-2012 Report).
These base tables generally have the
same mortality rates as the employee
and non-disabled annuitant mortality
rates that were released by RPEC in
connection with the Pri-2012 Report.
However, these base tables also include
non-annuitant mortality rates for ages
below age 18 and above age 80 and
annuitant mortality rates for ages below
age 50. This generally is the same
approach that was used to develop the
base mortality tables in the 2017
regulations.

The non-annuitant mortality rates for
ages above age 80 were developed by (1)
using the annuitant rates from the base
mortality tables for ages 90 and older,
and (2) interpolating between the rates
for age 80 and age 90 in order to
produce a smooth transition between
the age 80 rates from the non-annuitant
tables to the age 90 rates from the
annuitant tables. The interpolation uses
increasing fractions with a denominator
of 55 to allocate the total difference
between the rates at ages 80 and 90 over
those 10 years. Thus, the rate at age 81
is set equal to the rate at age 80 plus 1/
55 of the total difference, the age 82 rate
is equal to the rate at age 81 plus 2/55
of the total difference (so that the age 82

rate is equal to the rate at age 80 plus
3/55 of the total difference), and so on
for other ages.

A similar approach was used to
develop annuitant rates for ages below
age 50 for males and 52 for females. The
annuitant rates for ages under age 50 for
males and 52 for females were
determined by (1) using the non-
annuitant rates from the base mortality
tables for ages 18 to 40, and (2)
interpolating between the rates for age
40 and a later age, using the same
methodology described in the preceding
paragraph. The later age for males was
50 and for females was 52 (requiring
that a denominator of 78 be substituted
for 55 when that methodology was
applied for females). This method
produces a smooth transition between
the age 40 rates from the non-annuitant
tables and the age 50 rates for males,
and age 52 rates for females, from the
annuitant tables. In addition, some
anomalous rates for female annuitants at
ages 55 and 56 in the Pri-2012 Report
were smoothed by using a straight linear
interpolation between the age 54 rates
and the age 57 rates from the female
annuitant table. For ages below age 18,
both the non-annuitant and annuitant
rates incorporate the juvenile rates from
the Pri-2012 Report.

B. Mortality Improvement

These proposed regulations use the
Scale MP-2021 Rates (the mortality
improvement scale in the MP—2021
Report) for valuation dates in the 2023
calendar year. This mortality
improvement scale was developed using
the same underlying methodology used
to develop earlier mortality
improvement scales but reflects
historical population data through 2019
and the change to the RPEC-selected
assumptions for the long-term rate of
mortality improvement that was first
incorporated in the Mortality
Improvement Scale MP—2020 Report.”
The Treasury Department and the IRS
understand that RPEC expects to issue
updated mortality improvement rates
that reflect new data for mortality
improvement trends for the general
population on an annual basis. The
Treasury Department and the IRS expect
to take those updates into account in
determining the mortality rates to be
used under section 430(h)(3) for
valuation dates in years after 2023.
Those rates will be specified in
guidance to be published in the Internal
Revenue Bulletin. See §601.601(d).

7 This report is available at https://www.soa.org/
globalassets/assets/files/resources/experience-
studies/2020/mortality-improvement-scale-mp-
2020.pdf.
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C. Use of Static Tables for Small Plans

The 2017 regulations provide for the
use of separate generational non-
annuitant and annuitant mortality tables
and separate static non-annuitant and
annuitant mortality tables. The
preamble to those regulations explains
that static mortality tables are permitted
to be used (notwithstanding that
generational mortality tables yield more
accurate results) because of the
limitations of some current actuarial
software that is not designed to use
generational tables. Since the issuance
of the 2017 regulations, the software
needed to use generational mortality
tables has become widely used and is
often used for other business needs such
as financial accounting. There is no
longer a need to allow the use of static
mortality tables for most plans because
most actuarial firms have the capability
to use generational mortality tables.
Requiring most employers to use
generational mortality tables also
minimizes anti-selection by plan
sponsors who determine that the use of
static mortality tables results in lower
minimum funding requirements.
Accordingly, these proposed regulations
eliminate the use of separate static non-
annuitant and annuitant mortality tables
and require the use of generational
mortality tables for plans that are not
considered small plans.

These proposed regulations continue
to allow the use of static mortality tables
for small plans (defined as plans with
500 or fewer participants), as well as for
multiemployer and CSEC plans.
However, the static mortality tables that
may be used for these plans are
combined tables reflecting non-
annuitant and annuitant mortality rates.
These tables are constructed from a
blend of non-annuitant and annuitant
mortality rates based on the underlying
data used in developing the Pri-2012
Report.

Applicability Date
These regulations are proposed to

apply to plan years beginning on or after
January 1, 2023.

Other Matters

A. Effect of Regulations on Previously
Approved Substitute Mortality Tables

The 2017 regulations also included
rules regarding the use of plan-specific
mortality tables under section
430(h)(3)(C), which are set forth in
§1.430(h)(3)-2.8 Section 1.430(h)(3)-

8Rev. Proc. 2017-55, 2017-43 IRB 373, sets forth
the procedure by which a plan sponsor of a defined
benefit plan may request and obtain approval for
the use of plan-specific substitute mortality tables
in accordance with section 430(h)(3)(C).

2(c)(6)(ii) provides for the early
termination of the use of substitute
mortality tables in certain
circumstances, including pursuant to a
replacement of the mortality tables
specified in § 1.430(h)(3)-1. Under
§1.430(h)(3)-2(c)(6)(ii)(E), the early
termination pursuant to such a
replacement must be effective as of a
date specified in guidance published in
the Internal Revenue Bulletin. Except as
described in the next paragraph, the
Treasury Department and the IRS do not
intend to require the early termination
of previously approved substitute
mortality tables in connection with the
proposed replacement of the generally
applicable mortality tables.

Under § 1.430(h)(3)-2(c)(6)(ii)(C), the
use of substitute mortality tables is
terminated early if there is a significant
change in the individuals covered by
the plan. As defined in § 1.430(h)(3)-
2(c)(6)(iii)(A), a significant change is
either an increase or decrease in the
number of individuals covered by the
substitute mortality table for the plan
year of more than 20 percent of the
average number of individuals in that
population over the years covered by
the experience study on which the
substitute mortality tables are based.
However, under § 1.430(h)(3)—
2(c)(6)(iii)(A), a change in coverage is
not treated as significant if the plan’s
actuary certifies in writing to the
satisfaction of the Commissioner that
the substitute mortality tables used for
the plan population continue to be
accurately predictive of future mortality
of that population (taking into account
the effect of the change in the
population).

When final regulations providing for
the replacement of mortality tables
under section 430 are issued, the
Treasury Department and the IRS
anticipate issuing guidance in the
Internal Revenue Bulletin pursuant to
§ 1.430(h)(3)-2(c)(6)(ii)(E) that will
require the early termination of a plan’s
previously approved substitute
mortality table only if the plan has
experienced a significant change in
coverage under § 1.430(h)(3)-2(c)(6)(iii).
The early termination would apply
without regard to any plan actuary
certification that the substitute mortality
tables used for the plan population
continue to be accurately predictive of
future mortality of that population.

B. Impact of COVID-19 on Mortality
Rates

The mortality improvement rates in
these proposed regulations are based on
the MP-2021 Report, which was
prepared in 2021 based on the most
recent data available at that time

(estimated 2019 calendar year data).
Accordingly, the MP-2021 mortality
improvement scale does not take into
account any mortality experience in
calendar years 2020 and 2021, which
are the first years affected by the
COVID-19 pandemic. In selecting their
assumed long-term improvement rates,
RPEC did not make any adjustments to
take into account any effects of COVID—
19 on mortality rates in the long term
because there was no consensus on
COVID-19’s effect on expected future
mortality experience.® Accordingly, the
mortality improvement rates in these
regulations do not take into account the
impact of the COVID-19 pandemic.

The MP-2021 Report includes a
review of actual mortality data from
2020 and a portion of 2021. For the 40-
week period starting March 22, 2020,
the review indicated that the number of
deaths was approximately 120 percent
of the expected number. For 2021, that
ratio dropped to 110 percent in the
spring, before increasing in the summer.
The number of deaths attributable to the
COVID-19 pandemic has remained high
during the early part of 2022. These
higher mortality rates do not indicate
that the MP—2021 mortality
improvement scale is flawed, but merely
reflect that the model did not anticipate
COVID-19 in projecting the mortality
rates for these years.

The mortality rates provided in these
proposed regulations would apply
starting in 2023. If the impact of
COVID-19 on mortality experience is
viewed as only a short-term
phenomenon, the mere fact that the
model in the MP-2021 Report (upon
which these proposed regulations are
based) did not reflect the actual
mortality experience for 2020 through
2022 does not mean that the mortality
rates in these proposed regulations are
inappropriate because it is not clear to
what extent the increased mortality
associated with COVID-19 will
continue for 2023 and later years.
However, to the extent there is a long-
term higher mortality rate from COVID—
19, the Treasury Department and the
IRS expect that RPEC will reflect the
long-term impact of COVID-19 in future
mortality improvement scales, which
could be specified for use in future
guidance. The Treasury Department and
the IRS request comments about how
the data for periods in which mortality
experience for plan participants has
been significantly affected by the
COVID-19 pandemic should be taken

9RPEC cited uncertainty relating to the
effectiveness of vaccines and treatments, severity of
future variants, and the long-term effect of having
recovered from COVID-19 on an employee’s health.
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into account in future mortality
improvement rates under these
regulations and future base mortality
tables.

These proposed regulations do not
change any of the rules or procedures
required for employers to request
substitute mortality tables. The Treasury
Department and the IRS request
comments about whether the rules and
procedures relating to development of
substitute mortality tables should be
modified to recognize the potential that
the mortality experience for the period
of the COVID-19 pandemic is not
accurately predictive of the future
mortality experience for participants of
a plan for which substitute mortality
tables are requested.

Incorporation by Reference

Section 1.430(h)(3)-1(b)(1)(iii) of the
proposed regulations provides that the
mortality improvement rates used to
construct generational tables to be used
for valuation dates occurring during
2023 are the Scale MP—-2021 Rates,
which are included in the Mortality
Improvement Scale MP-2021 Report.
The Office of the Federal Register (OFR)
has regulations concerning
incorporation by reference. 1 CFR part
51. These regulations require that
agencies must discuss in the preamble
to a rule or proposed rule the way in
which materials that the agency
incorporates by reference are reasonably
available to interested persons, and how
interested parties can obtain the
materials. 1 CFR 51.5(b).

The Scale MP-2021 Rates and the
Mortality Improvement Scale MP-2021
Report are described in this preamble
under the heading “B. Mortality
Improvement” in the Explanation of
Provisions section of this preamble. The
Mortality Improvement Scale MP—2021
Report was issued by the Retirement
Plans Experience Committee of the
Society of Actuaries on October 27,
2021, and is available at https://
www.soa.org/resources/experience-
studies/2021/mortality-improvement-
scale-mp-2021.

Statement of Availability of IRS
Documents

IRS Revenue Rulings, Revenue
Procedures, and Notices cited in this
document are published in the Internal
Revenue Bulletin (or Cumulative
Bulletin) and are available from the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402, or by visiting
the IRS website at www.irs.gov.

Special Analyses

These regulations are not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that the regulations will not
have a significant economic impact on
a substantial number of small entities.
The only provision that increases
regulatory burden is § 1.430(h)(3)-1(b),
which generally requires the use of
generational mortality tables. However,
under § 1.430(h)(3)-1(c), small entities
are not required to use generational
mortality tables. Therefore, the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

Pursuant to section 7805(f) of the
Code, these proposed regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Public Hearing

Before these proposed amendments to
the regulations are adopted as final
regulations, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in the preamble
under the ADDRESSES section. The
Treasury Department and the IRS
request comments on all aspects of these
proposed regulations.

A public hearing is being held by
teleconference on June 28, 2022,
beginning at 10 a.m. EST. The rules of
26 CFR 601.601(a)(3) apply to the
hearing. Persons who wish to present
oral comments by telephone at the
hearing must submit electronic or
written comments and an outline of the
topics to be addressed and the time to
be devoted to each topic by June 9,
2022, as prescribed in the preamble
under the ADDRESSES section.

A period of 10 minutes will be
allocated to each person for making
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available at
www.regulations.gov, search IRS and
REG-106384-20. Copies of the agenda
will also be available by emailing a
request to publichearings@irs.gov.
Please put “REG-106384—20 Agenda
Request” in the subject line of the email.

Drafting Information

The principal authors of these
regulations are Arslan Malik and Linda
S.F. Marshall of the Office of Associate
Chief Counsel (Employee Benefits,
Exempt Organizations, and Employment
Taxes). However, other personnel from
the Treasury Department and the IRS
participated in the development of these
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.430(h)(3)-11is
revised to read as follows:

§1.430 (h)(3)-1 Mortality tables used to
determine present value.

(a) Overview—(1) Standard mortality
tables. This section sets forth rules for
the mortality tables to be used in
determining present value or making
any computation under section 430.
These mortality tables include—

(i) Generational mortality tables
described in paragraph (b) of this
section; and

(ii) Static mortality tables for small
plans described in paragraph (c) of this
section.

(2) Alternative tables—(i) Plan-
specific mortality tables. In lieu of using
the mortality tables provided under this
section, plan-specific substitute
mortality tables are permitted to be used
for purposes of section 430 pursuant to
section 430(h)(3)(C), provided that the
requirements of § 1.430(h)(3)-2 are
satisfied.

(ii) Disabled individuals. In lieu of
using the mortality tables provided
under this section, mortality tables for
disabled individuals are permitted to be
used pursuant to section 430(h)(3)(D).
These tables are provided in guidance
published in the Internal Revenue
Bulletin. See §601.601(d) of this
chapter.

(b) Generational mortality tables—(1)
In general—(i) Construction of
generational mortality tables. The
generational mortality tables that are
permitted to be used under section
430(h)(3)(A) and paragraph (a)(1)(i) of
this section are constructed from the
base mortality tables described in
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paragraph (b)(1)(ii) of this section and
the mortality improvement rates
described in paragraph (b)(1)(iii) of this
section.

(ii) Base mortality tables. The base
mortality tables are set forth in
paragraph (d) of this section. The base
year for those tables is 2012.

(iii) Mortality improvement rates. The
mortality improvement rates for
valuation dates occurring during 2023
are the Scale MP-2021 Rates.

Note 1 to paragraph (b)(1)(iii): For later
years, updated mortality improvement rates
that take into account new data for mortality
improvement trends of the general
population will also be incorporated by
reference.

(iv) Incorporation by reference. The
material listed in this paragraph
(b)(1)(iv) is incorporated by reference
into this section with the approval of
the Director of the Federal Register
under 5 U.S.C. 552(a) and 1 CFR part 51.
This material is available for inspection
at the IRS and at the National Archives
and Records Administration (NARA).
Contact IRS at: Qualified Plans Branch
1, CC:EEE:QP1, 1111 Constitution
Avenue NW, Washington, DC 20224;
(202) 317-6700; www.irs.gov/retirement-
plans/interest-rates-tables. For
information on the availability of this
material at NARA, email: fr.inspection@
nara.gov, or go to: www.archives.gov/
federal-register/cfr/ibr-locations.html.

The material is available from the
Society of Actuaries at: Society of
Actuaries, 475 N. Martingale Rd., Suite
600, Schaumburg, IL 60173; (847) 706—
3500; https://www.soa.org/resources/
experience-studies/2021/mortality-
improvement-scale-mp-2021/.

(A) The Scale MP-2021 Rates.

(B) [Reserved]

(2) Application of mortality
improvement rates—(i) In general.
Under the generational mortality tables
described in this paragraph (b), the
probability of an individual’s death at a
particular age in the future is
determined as the individual’s base
mortality rate that applies at that age
(that is, the applicable mortality rate
from the tables set forth in paragraph (d)
of this section for that age, gender, and
status as an annuitant or a non-
annuitant) multiplied by the cumulative
mortality improvement factor for the
individual’s gender and for that age for
the period from 2012 through the
calendar year in which the individual is
projected to reach the particular age.
Paragraph (b)(3) of this section shows
how the base mortality tables in
paragraph (d) of this section and the
mortality improvement rates for
valuation dates occurring during 2023
are combined to determine projected
mortality rates.

(ii) Cumulative mortality
improvement factor. The cumulative

TABLE 1 TO PARAGRAPH (b)(3)(i)

mortality improvement factor for an age
and gender for a period is the product
of the annual mortality improvement
factors for that age and gender for each
year within that period.

(iii) Annual mortality improvement
factor. The annual mortality
improvement factor for an age and
gender for a year is 1 minus the
mortality improvement rate that applies
for that age and gender for that year. If
that annual mortality improvement rate
is greater than 1 (corresponding to a
negative mortality improvement rate),
then the projected mortality rate for that
age and gender for that year is greater
than the projected mortality rate for the
same age and gender for the preceding
year.

(3) Example of calculation—(i)
Calculation of mortality rate. The
mortality rate for 2023 that is applied to
male annuitants who are age 67 in 2023
is equal to the product of the mortality
rate for 2012 that applied to male
annuitants who were age 67 in 2012
(0.01288) and the cumulative mortality
improvement factor for age 67 males
from 2012 to 2023. The cumulative
mortality improvement factor for age 67
males for the period from 2012 to 2023
is 0.9919, and the mortality rate for 2023
for male annuitants who are age 67 in
that year would be 0.01278, as shown in
the following table.

Annual mortality c i
Moraliy | PRI ey | Mortit
Calendar year |mpr?;/t%ment (1-mortality improvem)ént rate Y
improvement factor
rate)
n/a n/a n/a 0.01288
0.0052 0.9948 0.9948
0.0027 0.9973 0.9921
0.0009 0.9991 0.9912
(0.0003) 1.0003 0.9915
(0.0010) 1.0010 0.9925
(0.0016) 1.0016 0.9941
(0.0016) 1.0016 0.9957
(0.0010) 1.0010 0.9967
0.0000 1.0000 0.9967
0.0015 0.9985 0.9952
0.0033 0.9967 0.9919 0.01278

(ii) Probability of survival for an
individual. After the projected mortality
rates are derived for each age for each
year, the rates are used to calculate the
present value of a benefit stream that
depends on the probability of survival
year-by-year. For example, for purposes
of calculating the present value (for a
2023 valuation date) of future payments
in a benefit stream payable for a male

annuitant who is age 67 in 2023, the
probability of survival for the annuitant
is based on the mortality rate for a male
annuitant who is age 67 in 2023
(0.01278), and the projected mortality
rate for a male annuitant who will be
age 68 in 2024 (0.01378), age 69 in 2025
(0.01489), and so on.

(4) Use of the tables—(i) Separate
tables for annuitants and non-

annuitants. Separate mortality tables are
provided for use for annuitants and non-
annuitants. The non-annuitant mortality
tables are applied to determine the
probability of survival for a non-
annuitant for the period before the non-
annuitant is projected to commence
receiving benefits. The annuitant
mortality tables are applied to
determine the present value of benefits
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for each annuitant. In addition, the
annuitant mortality tables are applied
for each non-annuitant with respect to
each assumed commencement of
benefits for the period beginning with
that assumed commencement. For
purposes of this section, an annuitant
means a plan participant who has
commenced receiving benefits and a
non-annuitant means a plan participant
who has not yet commenced receiving
benefits (for example, an active
employee or a terminated vested
participant). A participant whose
benefit has partially commenced is
treated as an annuitant with respect to
the portion of the benefit that has
commenced and treated as a non-
annuitant with respect to the balance of
the benefit. In addition, with respect to
a beneficiary of a participant, the
annuitant mortality tables apply for the
period beginning with each assumed
commencement of benefits for the
participant. If the participant has died
(or to the extent the participant is
assumed to die before commencing
benefits), the annuitant mortality tables
apply with respect to the beneficiary for
the period beginning with each assumed
commencement of benefits for the
beneficiary.

(ii) Examples of calculation using
separate non-annuitant and annuitant
tables. With respect to a 45-year-old
active participant who is projected to
commence receiving an annuity at age
55, the funding target is determined
using the non-annuitant mortality tables
for the period before the participant
attains age 55 and using the annuitant
mortality tables for the period ages 55
and above. Similarly, for a 45-year-old
terminated vested participant who is
projected to commence an annuity at
age 65, the funding target is determined
using the non-annuitant mortality tables
for the period before the participant
attains age 65 and using the annuitant
mortality tables for ages 65 and above.

(c) Static mortality tables—(1)
Availability of alternative tables for
small plans—(i) In general. As an
alternative to the generational mortality
tables defined in paragraph (b) of this
section, static mortality tables may be
used for a small plan. The static
mortality tables described in this
paragraph (c) are constructed from the
separate non-annuitant and annuitant
static mortality tables described in
paragraph (c)(2)(i) of this section,
combined using the procedure

described in paragraph (c)(2)(ii) of this
section.

(ii) Definition of small plan. For
purposes of this paragraph (c), a small
plan is defined as a plan with 500 or
fewer total participants (including both
active and inactive participants and
beneficiaries of deceased participants)
on the valuation date.

(iii) Use of static mortality tables. The
static mortality tables that are used for
a valuation date are the static mortality
tables for the calendar year that includes
the valuation date.

(iv) Publication of mortality tables.
The static mortality tables for the 2023
calendar year are set forth in paragraph
(e) of this section.

Note 2 to paragraph (c)(1)(iv): The static
mortality tables for valuation dates for later
calendar years will be published in the
Internal Revenue Bulletin. See § 601.601(d)
of this chapter.

(2) Development of static mortality
tables—(i) Non-annuitant and annuitant
mortality tables. The non-annuitant and
annuitant static mortality tables are
determined using the base mortality
tables described in paragraph (b)(1)(ii)
of this section. The rates in those base
mortality tables are adjusted using the
mortality improvement rates described
in paragraph (b)(1)(iii) of this section, in
accordance with the rules set forth in
paragraph (c)(3) of this section.

(ii) Combined static mortality tables.
The static mortality tables described in
this paragraph (c) are constructed from
the separate non-annuitant and
annuitant static mortality tables
pursuant to paragraph (c)(2)(i) of this
section, blended using the weighting
factors in paragraph (d) of this section.
The weighting factors are applied to
develop these combined static tables
using the following equation: Combined
mortality rate = [non-annuitant rate *

(1 —weighting factor)] + [annuitant rate
* weighting factor].

(3) Projection of mortality
improvements—(i) General rule. Except
as provided in paragraph (c)(3)(iii) of
this section, the static mortality tables
for a calendar year are determined by
multiplying the applicable mortality
rate for each age from the base mortality
tables by both—

(A) The cumulative mortality
improvement factor (determined under
paragraph (b)(2)(ii) of this section) for
the period from 2012 through that
calendar year; and

(B) The cumulative mortality
improvement factor (determined under

paragraph (b)(2)(ii) of this section) for
the period beginning in that calendar
year and continuing beyond that
calendar year for the number of years in
the projection period described in
paragraph (c)(3)(ii) of this section.

(ii) Projection period for static
mortality tables—(A) In general. The
projection period is 8 years for males
and 9 years for females, as adjusted
based on age as provided in paragraph
(c)(3)(i1)(B) of this section.

(B) Age adjustment. For ages below
80, the projection period is increased by
1 year for each year below age 80. For
ages above 80, the projection period is
reduced (but not below zero) by /2 year
for each year above 80.

(iii) Fractional projection periods. If
for an age the number of years in the
projection period determined under
paragraph (c)(3)(ii) of this section is not
a whole number, then the mortality rate
for that age is determined by using
linear interpolation between—

(A) The mortality rate for that age that
would be determined under paragraph
(c)(3)(1) of this section if the number of
years in the projection period were the
next lower whole number; and

(B) The mortality rate for that age that
would be determined under paragraph
(c)(3)(i) of this section if the number of
years in the projection period were the
next higher whole number.

(iv) Example. For example, at age 85
the projection period for a male is 6V
years (8 years minus %/ year for each of
the 5 years above age 80). For a
valuation date in 2023, the mortality
rate in the static mortality table for an
85-year-old male is based on a
projection of mortality improvement for
6%/ years beyond 2023. Under
paragraph (c)(3)(iii) of this section, the
mortality rate for an 85-year-old male
annuitant in the static mortality table for
2023 is %45 times the projected mortality
rate for a male annuitant that age in
2029 plus 5 times the projected
mortality rate for a male annuitant that
age in 2030. Accordingly, the mortality
rate for an 85-year-old male annuitant in
the static mortality table for 2023 is
0.07967 (%5 times the projected
mortality rate for an 85-year-old male
annuitant in 2029 (0.07986) plus /3
times the projected mortality rate for an
85-year-old male annuitant in 2030
(0.07928)).

(d) Base mortality tables. The
following are the base mortality tables.
The base year for these tables is 2012.
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TABLE 2 TO PARAGRAPH (d)

Males Females
Age Weighting Weighting
Non-annuitant Annuitant factor for small | Non-annuitant Annuitant factor for small
plans plans
0.00650 0.00650 0.0000 0.00544 0.00544 0.0000
0.00045 0.00045 0.0000 0.00038 0.00038 0.0000
0.00030 0.00030 0.0000 0.00023 0.00023 0.0000
0.00022 0.00022 0.0000 0.00018 0.00018 0.0000
0.00019 0.00019 0.0000 0.00013 0.00013 0.0000
0.00016 0.00016 0.0000 0.00012 0.00012 0.0000
0.00014 0.00014 0.0000 0.00011 0.00011 0.0000
0.00013 0.00013 0.0000 0.00010 0.00010 0.0000
0.00011 0.00011 0.0000 0.00009 0.00009 0.0000
0.00009 0.00009 0.0000 0.00009 0.00009 0.0000
0.00008 0.00008 0.0000 0.00009 0.00009 0.0000
0.00009 0.00009 0.0000 0.00009 0.00009 0.0000
0.00013 0.00013 0.0000 0.00010 0.00010 0.0000
0.00017 0.00017 0.0000 0.00012 0.00012 0.0000
0.00022 0.00022 0.0000 0.00013 0.00013 0.0000
0.00028 0.00028 0.0000 0.00013 0.00013 0.0000
0.00034 0.00034 0.0000 0.00014 0.00014 0.0000
0.00040 0.00040 0.0000 0.00015 0.00015 0.0000
0.00046 0.00046 0.0000 0.00015 0.00015 0.0000
0.00053 0.00053 0.0000 0.00015 0.00015 0.0000
0.00056 0.00056 0.0000 0.00015 0.00015 0.0000
0.00056 0.00056 0.0000 0.00015 0.00015 0.0000
0.00056 0.00056 0.0000 0.00016 0.00016 0.0000
0.00055 0.00055 0.0000 0.00018 0.00018 0.0000
0.00055 0.00055 0.0000 0.00019 0.00019 0.0000
0.00054 0.00054 0.0000 0.00019 0.00019 0.0000
0.00054 0.00054 0.0000 0.00019 0.00019 0.0000
0.00054 0.00054 0.0000 0.00020 0.00020 0.0000
0.00054 0.00054 0.0000 0.00020 0.00020 0.0000
0.00054 0.00054 0.0000 0.00020 0.00020 0.0000
0.00055 0.00055 0.0000 0.00021 0.00021 0.0000
0.00055 0.00055 0.0000 0.00022 0.00022 0.0000
0.00056 0.00056 0.0000 0.00023 0.00023 0.0000
0.00058 0.00058 0.0000 0.00025 0.00025 0.0000
0.00059 0.00059 0.0000 0.00026 0.00026 0.0000
0.00061 0.00061 0.0000 0.00028 0.00028 0.0000
0.00063 0.00063 0.0000 0.00031 0.00031 0.0000
0.00065 0.00065 0.0000 0.00034 0.00034 0.0000
0.00068 0.00068 0.0000 0.00036 0.00036 0.0000
0.00071 0.00071 0.0000 0.00040 0.00040 0.0000
0.00074 0.00074 0.0000 0.00043 0.00043 0.0000
0.00077 0.00082 0.0008 0.00047 0.00049 0.0010
0.00081 0.00099 0.0016 0.00051 0.00061 0.0020
0.00086 0.00124 0.0024 0.00055 0.00078 0.0030
0.00091 0.00158 0.0032 0.00060 0.00101 0.0040
0.00097 0.00200 0.0040 0.00065 0.00130 0.0051
0.00105 0.00251 0.0047 0.00071 0.00165 0.0061
0.00113 0.00310 0.0055 0.00077 0.00206 0.0071
0.00123 0.00378 0.0063 0.00083 0.00252 0.0081
0.00134 0.00454 0.0071 0.00090 0.00304 0.0091
0.00147 0.00539 0.0079 0.00098 0.00362 0.0101
0.00161 0.00544 0.0140 0.00107 0.00426 0.0185
0.00177 0.00565 0.0209 0.00116 0.00495 0.0262
0.00194 0.00588 0.0302 0.00126 0.00500 0.0349
0.00213 0.00616 0.0430 0.00137 0.00512 0.0449
0.00234 0.00647 0.0898 0.00148 0.00517 0.0853
0.00257 0.00686 0.1676 0.00161 0.00522 0.1535
0.00281 0.00728 0.2153 0.00175 0.00528 0.1923
0.00308 0.00770 0.2635 0.00190 0.00561 0.2291
0.00338 0.00811 0.3144 0.00206 0.00601 0.2680
0.00369 0.00848 0.3821 0.00224 0.00643 0.3192
0.00403 0.00882 0.4579 0.00243 0.00690 0.3731
0.00441 0.00918 0.5935 0.00264 0.00743 0.4705
0.00481 0.00960 0.7153 0.00287 0.00796 0.5668
0.00525 0.01014 0.7764 0.00312 0.00859 0.6230
0.00573 0.01087 0.8454 0.00339 0.00928 0.7172
0.00636 0.01178 0.9002 0.00380 0.01003 0.8006
0.00706 0.01288 0.9275 0.00427 0.01089 0.8414
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TABLE 2 TO PARAGRAPH (d)—Continued
Males Females
Age Weighting Weighting
Non-annuitant Annuitant factor for small | Non-annuitant Annuitant factor for small
plans plans

0.00784 0.01418 0.9431 0.00480 0.01192 0.8658
0.00870 0.01564 0.9547 0.00540 0.01309 0.8857
0.00967 0.01729 0.9642 0.00606 0.01444 0.9046
0.01073 0.01914 0.9732 0.00681 0.01597 0.9240
0.01192 0.02121 0.9791 0.00765 0.01770 0.9365
0.01323 0.02354 0.9823 0.00860 0.01967 0.9437
0.01469 0.02613 0.9847 0.00966 0.02192 0.9512
0.01632 0.02905 0.9868 0.01085 0.02445 0.9568
0.01812 0.03233 0.9889 0.01219 0.02727 0.9637
0.02012 0.03604 0.9906 0.01370 0.03042 0.9682
0.02234 0.04026 0.9920 0.01539 0.03391 0.9727
0.02480 0.04504 0.9935 0.01729 0.03775 0.9765
0.02754 0.05046 1.0000 0.01943 0.04198 1.0000
0.02989 0.05657 1.0000 0.02134 0.04663 1.0000
0.03460 0.06343 1.0000 0.02516 0.05178 1.0000
0.04166 0.07114 1.0000 0.03089 0.05754 1.0000
0.05108 0.07977 1.0000 0.03853 0.06401 1.0000
0.06285 0.08946 1.0000 0.04808 0.07132 1.0000
0.07698 0.10032 1.0000 0.05955 0.07954 1.0000
0.09346 0.11248 1.0000 0.07293 0.08879 1.0000
0.11229 0.12600 1.0000 0.08822 0.09936 1.0000
0.13348 0.14088 1.0000 0.10542 0.11124 1.0000
0.15703 0.15703 1.0000 0.12453 0.12453 1.0000
0.17401 0.17401 1.0000 0.13818 0.13818 1.0000
0.19151 0.19151 1.0000 0.15250 0.15250 1.0000
0.20936 0.20936 1.0000 0.16737 0.16737 1.0000
0.22742 0.22742 1.0000 0.18274 0.18274 1.0000
0.24569 0.24569 1.0000 0.19863 0.19863 1.0000
0.26415 0.26415 1.0000 0.21509 0.21509 1.0000
0.28281 0.28281 1.0000 0.23214 0.23214 1.0000
0.30169 0.30169 1.0000 0.24983 0.24983 1.0000
0.32077 0.32077 1.0000 0.26814 0.26814 1.0000
0.33996 0.33996 1.0000 0.28698 0.28698 1.0000
0.35910 0.35910 1.0000 0.30619 0.30619 1.0000
0.37794 0.37794 1.0000 0.32549 0.32549 1.0000
0.39633 0.39633 1.0000 0.34472 0.34472 1.0000
0.41415 0.41415 1.0000 0.36375 0.36375 1.0000
0.43131 0.43131 1.0000 0.38243 0.38243 1.0000
0.44771 0.44771 1.0000 0.40065 0.40065 1.0000
0.46329 0.46329 1.0000 0.41828 0.41828 1.0000
0.47800 0.47800 1.0000 0.43522 0.43522 1.0000
0.49181 0.49181 1.0000 0.45139 0.45139 1.0000
0.50000 0.50000 1.0000 0.46673 0.46673 1.0000
0.50000 0.50000 1.0000 0.48120 0.48120 1.0000
0.50000 0.50000 1.0000 0.49477 0.49477 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
0.50000 0.50000 1.0000 0.50000 0.50000 1.0000
1.00000 1.00000 1.0000 1.00000 1.00000 1.0000

(e) Static tables for 2023. The
following static mortality tables are used
pursuant to paragraph (a)(1)(ii) of this
section for determining present value or
making any computation under section
430 with respect to valuation dates
occurring during 2023.

TABLE 3 TO PARAGRAPH (e)

Age Male Female
0 0.00226 0.00194
1. 0.00016 0.00014
2. 0.00011 0.00008
3. 0.00008 0.00007
4 .. 0.00007 0.00005
5. 0.00006 0.00005
6 .. 0.00005 0.00004
7 0.00005 0.00004

TABLE 3 TO PARAGRAPH (e)—

Continued
Age Male Female
0.00004 0.00004
0.00004 0.00004
0.00003 0.00004
0.00004 0.00004
0.00005 0.00004
0.00007 0.00005
0.00009 0.00006
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TABLE 3 TO PARAGRAPH (e)—

Continued

TABLE 3 TO PARAGRAPH (e)—
Continued

Male Female Male Female
0.00012 0.00006 0.09014 0.07229
0.00015 0.00006 0.10191 0.08147
0.00017 0.00007 0.11507 0.09197
0.00020 0.00007 0.12960 0.10372
0.00024 0.00007 0.14540 0.11681
0.00026 0.00007 0.16201 0.13032
0.00026 0.00007 0.17900 0.14437
0.00027 0.00008 0.19623 0.15892
0.00027 0.00009 0.21351 0.17370
0.00028 0.00010 0.23063 0.18881
0.00029 0.00010 0.24879 0.20508
0.00030 0.00011 0.26725 0.22194
0.00032 0.00012 0.28591 0.23947
0.00033 0.00012 0.30502 0.25760
0.00035 0.00013 0.32431 0.27640
0.00037 0.00014 0.34372 0.29564
0.00038 0.00015 0.36307 0.31511
0.00040 0.00016 0.38223 0.33471
0.00043 0.00018 0.40097 0.35426
0.00045 0.00018 0.41863 0.37356
0.00048 0.00020 ) '

0.43581 0.39243
0.00051 0.00022

0.45234 0.41085
0.00053 0.00024 0.46796 0.42844
0.00055 0.00026 ’ ’

0.48288 0.44529
0.00058 0.00028 0.49240 0.46134
0.00059 0.00029 ’ ’

0.49374 0.47665
0.00061 0.00031 0.49507 0.49112
0.00063 0.00033 ’ ’

0.49651 0.49746
0.00065 0.00035

0.49795 0.49840
0.00067 0.00037

0.49930 0.49950
0.00069 0.00039

0.49960 0.49975
0.00073 0.00042

0.49980 0.49985
0.00078 0.00046

0.49995 0.50000
0.00083 0.00049

0.50000 0.50000
0.00088 0.00053 1.00000 1.00000
0.00097 0.00059 i ’
0.00106 0.00065
0.00118 0.00074 (f) Applicability date. This section
0.00132 0.00084 gpplies for plan years beginning on or
0.00148 0.00094  after January 1, 2023.
0.00176 0.00113 . . .
0.00217 0.00140 M Par. 3. Section 1.431(c)(6)-1 is revised
0.00254 0.00161 to read as follows:
0.00296 0.00188 .
0.00342 0.00218 §1.431(c)(6)-1 Mortality tables used to
0.00396 0.00254 determine current liability.
888228 888322 (a) Mortality tables used to determine
0.00623 0.00a1g current liability. In accordance with
0.00693 0.00476 section 431(c)(6)(D), the mortality
0.00779 0.00555 assumptions that apply to a single-
0.00874 0.00640 employer defined benefit plan for the
0.00972 0.00717 plan year pursuant to sections
0.01081 0.00798  430(h)(3)(A) and 430(h)(3)(D) and
0-0120; 0-0?892 §§1.430(h)(3)-1(a)(1) and (a)(2)(ii) are
0.0133 0.01002 501 to determine a multiemployer
0.01490 0.01130 y AT
0.01663 0.01276 plan’s current liability for purposes of
0.01858 0.01442 applying the rules of section 431(c)(6).
0.02081 0.01636 For purposes of this paragraph (a),
0.02336 0.01858 either the generational mortality tables
0.02629 0.02115 used pursuant to § 1.430(h)(3)-1(b) or
0.02966 0.02406  the static mortality tables used pursuant
0.03353 0.02736 1 §1.430(h)(3)~1(c) are permitted to be
0.03796 0.03106 )56d without regard to whether the plan
0.04313 0.03557 . .
0.04868 004000 isa small plan. However, substitute
0.05503 0.04498 mortality tables under §§1.430(h)(3)-
0.06223 0.05058 1(a)(2)(i) and 1.430(h)(3)-2 are not
0.07040 0.05694 permitted to be used for purposes of this
0.07967 0.06416 paragraph (a).

(b) Applicability date. This section
applies for plan years beginning on or
after January 1, 2023.

m Par. 4. Section 1.433(h)(3)-1is
revised to read as follows:

§1.433(h)(3)-1 Mortality tables used to
determine current liability.

(a) Mortality tables used to determine
current liability. In accordance with
section 433(h)(3)(B), the mortality
assumptions that apply to a single-
employer defined benefit plan for the
plan year pursuant to sections
430(h)(3)(A) and 430(h)(3)(D) and
§§1.430(h)(3)-1(a)(1) and (a)(2)(ii) are
used to determine a cooperative and
small-employer charity (CSEC) plan’s
current liability under section 433(h).
For purposes of this paragraph (a),
either the generational mortality tables
used pursuant to § 1.430(h)(3)-1(b) or
the static mortality tables used pursuant
to §1.430(h)(3)-1(c) are permitted to be
used without regard to whether the plan
is a small plan. However, substitute
mortality tables under §§1.430(h)(3)-
1(a)(2)(i) and 1.430(h)(3)-2 are not
permitted to be used for purposes of this
paragraph (a).

(b) Applicability date. This section
applies for plan years beginning on or
after January 1, 2023.

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2022-06330 Filed 4-27-22; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[EPA-HQ-OAR-2021-0420; FRL-8371-02—
OAR]

RIN 2060-AV24

Air Quality: Revision to the Regulatory
Definition of Volatile Organic
Compounds—Exclusion of (2E)-
1,1,1,4,4,4-hexafluorobut-2-ene (HFO-
1336mzz(E))

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is proposing to
revise the EPA’s regulatory definition of
volatile organic compounds (VOC)
under the Clean Air Act (CAA). This
action proposes to add (2E)-1,1,1,4,4,4-
hexafluorobut-2-ene (also known as
trans-1,1,1,4,4,4-hexafluorobut-2-ene,
and HFO-1336mzz(E); CAS number
66711-86-2) to the list of compounds
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excluded from the regulatory definition
on the basis that this compound makes
a negligible contribution to tropospheric
ozone (O3) formation.

DATES: Comments must be received on
or before June 27, 2022.

ADDRESSES: You may send comments,
identified by Docket ID No. EPA-HQ-
OAR-2021-0420, by any of the
following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Docket No. EPA-HQ-OAR-2021-0420,
Office of Air and Radiation Docket, Mail
Code 28221T, 1200 Pennsylvania
Avenue NW, Washington, DC 20460.

e Hand Delivery or Courier (by
scheduled appointment only): EPA
Docket Center, WJC West Building,
Room 3334, 1301 Constitution Avenue
NW, Washington, DC 20004. The Docket
Center’s hours of operations are 8:30
a.m.—4:30 p.m., Monday-Friday (except
Federal Holidays).

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document. Out of an abundance of
caution for members of the public and
our staff, the EPA Docket Center and
Reading Room are open to the public by
appointment only to reduce the risk of
transmitting COVID-19. Our Docket
Center staff also continues to provide
remote customer service via email,
phone, and webform. Hand deliveries
and couriers may be received by
scheduled appointment only. For
further information on EPA Docket
Center services and the current status,
please visit us online at https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Dr.
Souad Benromdhane, Office of Air
Quality Planning and Standards, Health
and Environmental Impacts Division,
Mail Code C539-07, Environmental

Protection Agency, Research Triangle
Park, NC 27711; telephone: (919) 541—
4359; fax number: (919) 541-5315;
email address: benromdhane.souad@
epa.gov.

SUPPLEMENTARY INFORMATION:
General Information

Written comments: Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2021-0420, at https://
www.regulations.gov (our preferred
method), or the other methods
identified in the ADDRESSES section.
Once submitted, comments cannot be
edited or removed from the docket. The
EPA may publish any comment received
to its public docket. Do not submit to
EPA’s docket at https://
www.regulations.gov any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

Due to public health concerns related
to COVID-19, the EPA Docket Center
and Reading Room are open to the
public by appointment only. Our Docket
Center staff also continues to provide
remote customer service via email,
phone, and webform. Hand deliveries or
couriers will be received by scheduled
appointment only. For further
information and updates on EPA Docket
Center services, please visit us online at
https://www.epa.gov/dockets.

The EPA continues to monitor
information carefully and continuously
from the Centers for Disease Control and
Prevention (CDC), local area health
departments, and our Federal partners

so that we can respond rapidly as
conditions change regarding COVID-19.
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I. Does this action apply to me?

Entities potentially affected by this
proposed rule include, but are not
necessarily limited to, the following:
State and local air pollution control
agencies that adopt and implement
regulations to control air emissions of
VOC; and industries manufacturing
and/or using HFO-1336mzz(E) for use in
foam blowing, refrigeration, as well as
applications in solvents and aerosol
propellants, and other minor uses.
Potential entities that may be affected by
this action include the following:

TABLE 1—POTENTIALLY AFFECTED ENTITIES BY NORTH AMERICAN INDUSTRIAL CLASSIFICATION SYSTEM (NAICS) CODE

Category NAICS code Description of regulated entities
Industry .... 325120 | Industrial Gas Manufacturing.
Industry .... 333242 | Semiconductor Machinery Manufacturing.
INAUSEIY e 325998 | All Other Miscellaneous Chemical Product and Preparation Manufacturing.
INdustry ..o 326140 | Polystyrene Foam Product Manufacturing.
INAUSEIY oo 326150 | Urethane and Other Foam Product (except Polystyrene) Manufacturing.
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TABLE 1—POTENTIALLY AFFECTED ENTITIES BY NORTH AMERICAN INDUSTRIAL CLASSIFICATION SYSTEM (NAICS) CODE—

Continued
Category NAICS code Description of regulated entities
INduStry ..o, 333415 | Air-Conditioning and Warm Air Heating Equipment and Commercial and Industrial Refrigeration
Equipment Manufacturing.
Industry 3363 | Motor Vehicle Parts Manufacturing.
Industry 336611 | Ship Building and Repairing.
Industry 336612 | Boat Building.
Industry 339999 | All other Miscellaneous Manufacturing.

This table is not intended to be
exhaustive but rather provides a guide
for readers regarding entities that might
be affected by this deregulatory action.
This table lists the types of entities that
the EPA is now aware of that could
potentially be affected to some extent by
this action. Other types of entities not
listed in the table could also be affected
to some extent. To determine whether
your entity is directly or indirectly
affected by this action, you should
consult your state or local air pollution
control and/or air quality management
agencies.

II. Background
A. The EPA’s VOC Exemption Policy

Tropospheric O3, commonly known
as smog, is formed when VOC and
nitrogen oxides (NOx) react in the
atmosphere in the presence of sunlight.
Because of the harmful health effects of
O3, the EPA and state governments limit
the amount of VOC that can be released
into the atmosphere. Volatile organic
compounds form Os through
atmospheric photochemical reactions,
and different VOC have different levels
of reactivity. That is, different VOC do
not react to form O3 at the same speed
or form different amounts of Os. Some
VOC react more slowly or form less O3;
therefore, changes in their emissions
have limited effects on local or regional
O3 pollution episodes. It has been the
EPA’s policy since 1971 that certain
organic compounds with a negligible
level of reactivity should be excluded
from the regulatory definition of VOC to
focus VOC control efforts on
compounds that significantly affect O3
concentrations. The EPA also believes
that exempting such compounds creates
an incentive for industry to use
negligibly reactive compounds in place
of more highly reactive compounds that
are regulated as VOC. The EPA lists
compounds that it has determined to be
negligibly reactive in its regulations as
being excluded from the regulatory
definition of VOC (40 CFR 51.100(s)).

The CAA requires the regulation of
VOC for various purposes. Section
302(s) of the CAA specifies that the EPA

has the authority to define the meaning
of “VOC” and, hence, what compounds
shall be treated as VOC for regulatory
purposes. The policy of excluding
negligibly reactive compounds from the
regulatory definition of VOC was first
laid out in the “Recommended Policy
on Control of Volatile Organic
Compounds” (42 FR 35314, July 8,
1977) (1977 Recommended Policy”)
and was supplemented subsequently
with the “Interim Guidance on Control
of Volatile Organic Compounds in
Ozone State Implementation Plans” (70
FR 54046, September 13, 2005) (2005
Interim Guidance”’). The EPA uses the
reactivity of ethane as the threshold for
determining whether a compound has
negligible reactivity. Compounds that
are less reactive than, or equally reactive
to, ethane under certain assumed
conditions may be deemed negligibly
reactive and, therefore, suitable for
exemption from the regulatory
definition of VOC. Compounds that are
more reactive than ethane continue to
be considered VOC for regulatory
purposes and, therefore, are subject to
control requirements. The selection of
ethane as the threshold compound was
based on a series of smog chamber
experiments that underlay the 1977
Recommended Policy.

The EPA has used three different
metrics to compare the reactivity of a
specific compound to that of ethane: (i)
The rate constant for reaction with the
hydroxyl radical (OH) (known as kon);
(ii) the maximum incremental reactivity
(MIR) on a reactivity per unit mass
basis; and (iii) the MIR expressed on a
reactivity per mole basis. Differences
between these three metrics are
discussed below.

The kou is the rate constant of the
reaction of the compound with the OH
radical in the air. This reaction is often,
but not always, the first and rate-
limiting step in a series of chemical
reactions by which a compound breaks
down in the air and contributes to O3
formation. If this step is slow, the
compound will likely not form O3 at a
very fast rate. The kou values have long
been used by the EPA as metrics of
photochemical reactivity and Os-

forming activity, and they were the basis
for most of the EPA’s early exemptions
of negligibly reactive compounds from
the regulatory definition of VOC. The
kon metric is inherently a molar-based
comparison, i.e., it measures the rate at
which molecules react.

The MIR, both by mole and by mass,
is a more updated metric of
photochemical reactivity derived from a
computer-based photochemical model,
and it has been used as a metric of
reactivity since 1995. This metric
considers the complete Os-forming
activity of a compound over multiple
hours and through multiple reaction
pathways, not merely the first reaction
step with OH. Further explanation of
the MIR metric can be found in Carter
(1994).

The EPA has considered the choice
between MIRs with a molar or mass
basis for the comparison to ethane in
past rulemakings and guidance. In the
2005 Interim Guidance, the EPA stated:

[A] comparison to ethane on a mass basis
strikes the right balance between a threshold
that is low enough to capture compounds
that significantly affect ozone concentrations
and a threshold that is high enough to
exempt some compounds that may usefully
substitute for more highly reactive
compounds.

When reviewing compounds that have
been suggested for VOC-exempt status, EPA
will continue to compare them to ethane
using kou expressed on a molar basis and
MIR values expressed on a mass basis.?

The 2005 Interim Guidance notes that
the EPA will consider a compound to be
negligibly reactive if it is equally as or
less reactive than ethane based on either
kou expressed on a molar basis or MIR
values expressed on a mass basis (70 FR
54046).

The molar comparison of MIR is more
consistent with the original smog
chamber experiments, which compared
equal molar concentrations of
individual VOC, supporting the
selection of ethane as the threshold,

1Interim Guidance on Control of Volatile Organic
Compounds in Ozone State Implementation Plans,
2005, US Environmental Protection Agency,
Document # 05-18015 (70 FR 54046). And could be
found at this link: https://www.govinfo.gov/content/
pkg/FR-2005-09-13/pdf/05-18015.pdf.


https://www.govinfo.gov/content/pkg/FR-2005-09-13/pdf/05-18015.pdf
https://www.govinfo.gov/content/pkg/FR-2005-09-13/pdf/05-18015.pdf
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while the mass-based comparison of
MIR is consistent with how MIR values
and other reactivity metrics are applied
in reactivity-based emission limits. It is,
however, important to note that the
mass-based comparison is less
restrictive than the molar-based
comparison in that more compounds
would qualify as negligibly reactive.
Given the two goals of the exemption
policy articulated in the 2005 Interim
Guidance, the EPA believes that ethane
continues to be an appropriate threshold
for defining negligible reactivity. And,
to encourage the use of environmentally
beneficial substitutions, the EPA
believes that a comparison to ethane on
a mass basis strikes the right balance
between a threshold that is low enough
to capture compounds that significantly
affect O3 concentrations and a threshold
that is high enough to exempt some
compounds that may usefully substitute
for more highly reactive compounds.
The 2005 Interim Guidance also noted
that concerns have sometimes been
raised about the potential impact of a
VOC exemption on environmental
endpoints other than O3 concentrations,
including fine particle formation, air
toxics exposures, stratospheric O3
depletion, and climate change. The EPA
has recognized, however, that there are
existing regulatory or non-regulatory
programs that are specifically designed
to address these issues, and the EPA
continues to believe in general that the
impacts of VOC exemptions on
environmental endpoints other than O;
formation can be adequately addressed
by these programs. The VOC exemption
policy is intended to facilitate
attainment of the O3 National Ambient
Air Quality Standards (NAAQS), and
VOC exemption decisions will continue
to be based primarily on consideration
of a compound’s contribution to O3
formation. However, if the EPA
determines that a particular VOC
exemption is likely to result in a
significant increase in the use of a
compound and that the increased use
would pose a significant risk to human
health or the environment that would
not be addressed adequately by existing
programs or policies, then the EPA may
exercise its judgment accordingly in
deciding whether to grant an exemption.

B. Petition To List HFO-1336mzz(E) as
an Exempt Compound

The Chemours Company submitted a
petition to the EPA on November 30,
2016, requesting that (2E)-1,1,1,4,4,4-
hexafluorobut-2-ene (HFO-1336mzz(E);
CAS number 66711-86—-2) be exempted
from the regulatory definition of VOC.
The petition was based on the argument
that HFO-1336mzz(E) has low reactivity

(i.e., 0.011 g of Os/g of HFO-
1336mzz(E)) relative to the MIR of
ethane (0.28 g Os/g). The petitioner
indicated that HFO-1336mzz(E) may be
used in a variety of applications in foam
expansion or blowing agents where it
has significant performance and energy-
saving advantages. Chemours has
developed HFO-1336mzz(E) to support
reductions in emissions of greenhouse
gases (GHGs). The global warming
potentials GWP for HFO-1336mzz(E) are
estimated as 26, 7, and 2 for time
horizons of 20, 100, and 500 years,
respectively as estimated by (Osterstrom
et al., 2017). The World Meteorological
Organization provided a 100-year GWP
of 16 in its scientific assessment of O3
depletion under the global ozone
research and monitoring project.2
Hence, HFO-1336mzz(E) can serve as a
replacement for several higher global
warming potential (>700 GWP)
compounds for use in polyurethane
rigid insulating foams, among others,
many of which were removed from
Significant New Alternatives Policy
(SNAP) acceptable lists beginning on
January 1, 2017, or January 1, 2020. The
Petitioner stated that manufacturers and
formulators of polyurethane foams and
refrigeration equipment need access to
HFO-1336mzz(E) to meet VOC limits on
their products without impairing
performance.

To support its petition, Chemours
referenced several documents, including
one peer-reviewed journal article on
HFO-1336mzz(E) reaction rates
(Osterstrom et al., 2017). Chemours also
provided a supplemental technical
report on the MIR of HFO-1336mzz(E)
(Carter, 2011a). Per this report, the MIR
of HFO-1336mzz(E) is 0.011 g Os/g
HFO-1336mzz(E) on the mass-based
MIR scale. This reactivity rate is much
lower than that of ethane (0.28 g Os/g
ethane). The reactivity rate koy for the
gas-phase reaction of OH radicals with
HFO-1336mzz(E) (kon) has been
measured to be 1.72 £ 0.42 x 1013
centimeter (cm)3/molecule-seconds at
~300 degrees Kelvin (K) (Osterstrom et
al., 2017). This koy rate is lower than
that of ethane (koy of ethane = 2.4 x
1013 cm3/molecule-sec at ~298 K) even
when uncertainty is considered and,
therefore, suggests that HFO-1336mzz(E)
is less or equally reactive than ethane.
In most cases, chemicals with high kon
values also have high MIR values, but
for HFO-1336mzz(E), the products that

2WMO, 2018. World Meteorological
Organization, Scientific Assessment of Ozone
Depletion: 2018, Global Ozone Research and
Monitoring Project—Report No. 58, 588 pp.,
Geneva, Switzerland, 2018. Available online at:
https://ozone.unep.org/sites/default/files/2019-05/
SAP-2018-Assessment-report.pdf.

are formed in subsequent reactions are
expected to be poly fluorinated
compounds, which do not contribute to
O; formation (Osterstrom et al., 2017;
Carter 2011a). Based on the current
scientific understanding of
tetrafluoroalkene reactions in the
atmosphere, it is unlikely that the actual
Os; impact on a mass basis would equal
or exceed that of ethane in the scenarios
used to calculate VOC reactivity in
Osterstrom et al. (2017), in line with
Baasandorj et al. (2011) and Carter
(2011a).

To address the potential for
stratospheric Oz impacts, the petitioner
contended that, because the
atmospheric lifetime of HFO-
1336mzz(E) due to loss by OH reaction
was estimated to be relatively short and
it does not contain chlorine or bromine,
it is not expected to contribute to the
depletion of the stratospheric O3 layer
(Osterstrom et al., 2017; Baasandorj et
al., 2011).

II1. The EPA’s Assessment of the
Petition

The EPA is proposing to respond to
the petition to revise the EPA’s
regulatory definition of VOC for
exemption of HFO-1336mzz(E). This
action is based on consideration of the
compound’s low contribution to
tropospheric O3 and the low likelihood
of risk to human health or the
environment, including stratospheric Os
depletion, toxicity, and climate change.
Additional information on these topics
is provided in the following sections.

A. Contribution to Tropospheric Ozone
Formation

As noted in studies cited by the
petitioner, HFO-1336mzz(E) has a MIR
value of 0.011 g Os/g VOC for ‘“‘averaged
conditions,” versus 0.28 g Os/g VOC for
ethane (Carter, 2011). Therefore, the
EPA considers HFO-1336mzz(E) to be
negligibly reactive and eligible for VOC-
exempt status in accordance with the
Agency’s long-standing policy that
compounds should so qualify where
either reactivity metric (ko expressed
on a molar basis or MIR expressed on
a mass basis) indicates that the
compound is less reactive than ethane.
While the overall atmospheric reactivity
of HFO-1336mzz(E) was not studied in
an experimental smog chamber, the
chemical mechanism derived from other
chamber studies (Carter, 2011) was used
to model the complete formation of O3
for an entire single day under realistic
atmospheric conditions (Carter, 2011a).
Therefore, the EPA believes that the
MIR value calculated in the Carter study
submitted by the petitioner is reliable as


https://ozone.unep.org/sites/default/files/2019-05/SAP-2018-Assessment-report.pdf
https://ozone.unep.org/sites/default/files/2019-05/SAP-2018-Assessment-report.pdf
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it was supported by Osterstrom et al.
(2017).

Table 2 presents three reactivity
metrics for HFO-1336mzz(E) as they
compare to ethane.

TABLE 2—REACTIVITIES OF ETHANE AND HFO-1336MzZ(E)

Maximum .
incremental ir?g?grlr%%rpal
Compound Kom reactivity reactivit
(cm3/molecule-sec) (MIR) (MIR) Y
I

088 | (g 0algvOO)
= (g = o T S PR P 24 x10-18 8.4 0.28
HFO-133BMZZ(E) ...veveueeieiiirienierieiee sttt st nbennes 1.72 x10-13 1.8 0.011

Notes:

kon value at 298 K for ethane is from Atkinson et al. (2006; page 3626).

kon value at 300 K for HFO-1336mzz(E) is from Osterstrom (2017) and Baasandorj (2011).
Mass-based MIR value (g Os/g VOC) of ethane is from Carter (2011).

Mass-based MIR value (g Os/g VOC) of HFO-1336mzz(E) is from a supplemental report by Carter (2011a).

Molar-based MIR (g Os/mole VOC) values were calculated from the mass-based MIR (g Os/g VOC) values using the number of moles per

gram of the relevant organic compound.

The reaction rate of HFO-1336mzz(E)
with the OH radical (kon) has been
measured to be 1.72 x 10~ 13 cm3/
molecule-sec (Osterstrom et al., 2017);
other reactions with O3 and the nitrate
radical were negligibly small. The
corresponding reaction rate of ethane
with OH is 2.4 x 10~ 13 cm3/molecule-
sec (Atkinson et al., 2006). The data in
Table 2 show that HFO-1336mzz(E) has
a lower kon value than ethane, meaning
that it initially reacts slower or as fast
in the atmosphere as ethane. However,
the resulting unsaturated fluorinated
compounds in the atmosphere are short
lived and react more slowly to form O3
(Osterstrom et al., 2017; Baasandorj et
al., 2011). The mass-based MIR is 0.011
g O3/g VOC and much lower than that
of ethane.

A molecule of HFO-1336mzz(E) is
much less reactive than a molecule of
ethane in terms of complete Oz-forming
activity, as shown by the molar-based
MIR (g Os/mole VOC) values. Likewise,
one gram of HFO-1336mzz(E) has a
lower capacity than one gram of ethane
to form O3 in terms of a mass-based
MIR. Thus, following the 2005 Interim
Guidance, the EPA proposes to find
HFO-1336mzz(E) to be eligible for
exemption from the regulatory
definition of VOC based on both the
molar- and mass-based MIR.

B. Potential Impacts on Other
Environmental Endpoints

The EPA’s proposed decision to
exempt HFO-1336mzz(E) from the
regulatory definition of VOC is based on
our findings above. However, as noted
in the 2005 Interim Guidance, the EPA
reserves the right to exercise its
judgment in certain cases where an
exemption is likely to result in a
significant increase in the use of a
compound and a subsequent

significantly increased risk to human
health or the environment. In this case,
the EPA does not find that exemption of
HFO-1336mzz(E) would result in an
increase of risk to human health or the
environment, regarding stratospheric O3
depletion, toxicity, and climate change.
Additional information on these topics
is provided in the following sections.

1. Contribution to Stratospheric Ozone
Depletion

The SNAP program is the EPA’s
program to evaluate and regulate
substitutes for end-uses historically
using Os-depleting chemicals. Under
section 612(c) of the CAA, the EPA is
required to identify and publish lists of
acceptable and unacceptable substitutes
for class I or class II Os-depleting
substances. Per the SNAP program
findings, the ODP of HFO-1336mzz(E) is
zero. The SNAP program has listed
HFO-1336mzz(E) as an acceptable
substitute for a number of foam-blowing
end-uses provided in 85 FR 79863,
December 11, 2020 (USEPA, 2020).

HFO-1336mzz(E) is unlikely to
contribute to the depletion of the
stratospheric O3 layer. The O3z depletion
potential (ODP) of HFO-1336mzz(E) is
expected to be negligible based on
several lines of evidence: the absence of
chlorine or bromine in the compound
and the atmospheric reactions described
in Carter (2008). Because HFO-
1336mzz(E)’s atmospheric lifetime is
short relative to the time scale for
mixing within the troposphere, it will
decay before it has a chance to reach the
stratosphere and, thus, will not
participate in O3z destruction.

2. Toxicity

Based on screening assessments of the
health and environmental risks of HFO-
1336mzz(E), the SNAP program

anticipated that users will be able to use
the compound without significantly
greater health risks than presented by
the use of other available substitutes for
the same end uses (USEPA, 2020).

The EPA anticipates that HFO-
1336mzz(E) will be used consistent with
the recommendations specified in the
manufacturer’s safety data sheet (SDS)
(Chemours, 2016). According to the
SDS, potential health effects from
inhalation of HFO-1336mzz(E) include
skin or eye irritation or frostbite.
Exposure to high concentrations of
HFO-1336mzz(E) from misuse or
intentional inhalation abuse may cause
irregular heartbeat. In addition, HFO-
1336mzz(E) could cause asphyxiation if
air is displaced by vapors in a confined
space. The Workplace Environmental
Exposure Limit (WEEL) committee of
the Occupational Alliance for Risk
Science (OARS) reviewed available
animal toxicity data and recommends a
WEEL for the workplace of 400 parts per
million (ppm) (2680 mg/m3) 3 time-
weighted average (TWA) for an 8-hour
workday, as later published in 2019 in
Toxicology and Industrial Health
(“Trans-1,1,1,4,4,4-hexafluoro-2-
butene,” 2019).4 This WEEL was
derived based on reduced male body
weight gain in the 13-week rat
inhalation toxicity study (TNO, 20164,
and TNO, 2016b), based on the point of
departure of NOAEL of 7500 ppm. This
was also the NOAEL for the
developmental toxicity study where
developmental effects were only

3 Occupational Alliance for Risk Science (OARS-
WEELs)- HFO-1336mzz(E), 2018: https://
www.tera.org/OARS/PDF_documents/03_trans-1-1-
1-4-4-4-hexafluoro-2-butene-(hfo-1336mzz-e).pdf.

4Trans-1,1,1,4,4,4-hexafluoro-2-butene (HFO-
1336mzz(E)) (2018). (2019). Toxicology and
Industrial Health, 35(3), 204-210. https://doi.org/
10.1177/0748233719825529.


https://doi.org/10.1177/0748233719825529
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observed at maternally toxic levels. The
EPA anticipates that users will be able
to meet the WEEL and address potential
health risks by following requirements
and recommendations in the SDS and
other safety precautions common to the
refrigeration and air conditioning
industry.

HFO-1336mzz(E) is not regulated as a
hazardous air pollutant (HAP) under
title I of the CAA. Also, it is not listed
as a toxic chemical under section 313 of
the Emergency Planning and
Community Right-to-Know Act
(EPCRA).

The Toxic Substances Control Act
(TSCA) gives the EPA authority to
assess and prevent potential
unreasonable risks to human health and
the environment before a new chemical
substance is introduced into commerce.
Section 5 of TSCA requires
manufacturers and importers to notify
the EPA before manufacturing or
importing a nonexempt new chemical
substance by submitting a
Premanufacture Notice (PMN) prior to
the manufacture (including import) of
the chemical substance. Under the
TSCA New Chemicals Program, the EPA
then assesses whether an unreasonable
risk may, or will, be presented by the
expected manufacturing, processing,
distribution in commerce, use, and
disposal of the new substance. Based on
its review of a PMN and a Significant
New Use Notice (SNUN) for HFO-
1336mzz(E), the EPA has determined
that use of HFO-1336mzz(E) in
consumer products or use other than as
described in the PMN and SNUN, may
cause serious chronic health effects. To
address concerns identified during the
PMN review of HFO-1336mzz(E), the
EPA issued a Significant New Use Rule
(SNUR) under TSCA on May 16, 2016,
to require submission of a SNUN to the
EPA at least 90 days before
manufacturing or processing of HFO-
1336mzz(E) for any uses in consumer
products or any use other than as
described in the PMN (81 FR 30451,
30462, May 16, 2016). The required
notification will provide the EPA with
the opportunity to evaluate the intended
use before it occurs and, if necessary, to
prohibit or limit that activity to protect
against an unreasonable risk. The EPA
received a SNUN for a significant new
use of HFO-1336mzz(E) in 2017 and
modified the SNUR in June 2021 based
on its determination for the SNUN (86
FR 30210, 30215, June 7, 2021).5 The
EPA, therefore, believes that existing
programs address the risk of toxicity

5 https://www.govinfo.gov/content/pkg/FR-2021-
06-07/html/2021-11768.htm.

associated with the use of HFO-
1336mzz(E).

The EPA recognizes that both HFO-
1336mmz(E) and its atmospheric
breakdown product trifluoroacetic acid
(TFA) are members of the broad class of
compounds known as per- and poly-
fluoroalkyl substances (PFAS), even
though they are not among the PFAS
currently listed or targeted for specific
Agency action. Many PFAS are highly
mobile in various media, some are
volatile and can be transported long
distances in air and/or in water and
widely distributed in the environment.
Some studies suggest that PFAS emitted
to air can result in human exposures in
other media such as source/surface or
drinking waters even though the
emissions origin may be distant from
receptor water bodies.® Some PFAS are
persistent in the environment and in the
human body and can accumulate over
time. There is evidence that exposure to
certain PFAS can lead to adverse human
health effects (e.g., low infant birth
weights, immune system effects, cancer,
and thyroid disruption). Numerous
states have developed health-based (e.g.,
drinking water) standards for various
PFAS. The Environmental Effects
Assessment Panel for the Montreal
Protocol (EEAP) has considered the
production of TFA as a breakdown
product of HFCs and HFOs and has
found, ‘‘Projected future increased
loadings of TFA to playas, land-locked
lakes, and the oceans due to continued
use of HCFCs, HFCs, and replacement
products such as HFOs are still judged
to present negligible risks for aquatic
organisms and humans.” 7 In its most
recent assessment report (2018
Assessment Report), EEAP found,
“Overall, there is no new evidence that
contradicts the conclusion of our
previous Assessments that exposure to
current and projected concentrations of
salts of TFA in surface waters present a
minimal risk to the health of humans
and the environment.” 8

6 https://pubs.acs.org/doi/abs/10.1021/
acs.est.0c06580.

7 UNEP, 2015. Environmental Effects Of Ozone
Depletion And Its Interactions With Climate
Change: 2014 Assessment of the Montreal Protocol.
United Nations Environment Programme (UNEP),
Nairobi. This document accessible at: https://
ozone.unep.org/sites/default/files/2019-05/eeap_
report_2014.pdf.

8 UNEP, 2019. Environmental Effects and
Interactions of Stratospheric Ozone Depletion, UV
Radiation, and Climate Change: 2018 Assessment
Report of the Montreal Protocol. United Nations
Environment Programme (UNEP), Nairobi. This
document accessible at: https://ozone.unep.org/
sites/default/files/2019-04/EEAP_assessment-
report-2018%20%282%29.pdf.

3. Contribution to Climate Change

The Intergovernmental Panel on
Climate Change (IPCC) Fifth Assessment
Report (IPCC AR5) does not provide an
estimate for HFO-1336mzz(E) global
warming potential (GWP).® The HFO-
1336mzz(E) GWP on a 100-year time
horizon was calculated to be 7 in 1
study by Osterstrom et al. (2017) and 32
(atmospherically well-mixed) and 14
(lifetime-adjusted) in another study by
Baasandorj et al. (2018). However, the
WMO (2018) calculated the 100-year
GWP for HFO-1336mzz(E) as 16.
Species with double bonds assembled in
the Intergovernmental Panel on Climate
Change Fifth Assessment Report (Table
8.A.1) indicate lower GWP than species
without a double bond. However, the
GWP of 14 approximated by (Baasandorj
et al., 2018), and the gas-phase
degradation of HFO-1336-mzz(E) is not
expected to lead to a significant
formation of atmospherically long-lived
species. According to the SNAP rule,
HFO-1336mzz(E)’s GWP of 16 is lower
than those of some of the substitutes in
a variety of foam blowing and
refrigeration end-uses, solvents, and
aerosol propellants (USEPA, 2020).
HFO-1336mzz(E) was developed to
replace other chemicals used for similar
end-uses with GWP ranging from 1 to
1,300 such as the refrigerant 1,1,1,2-
tetrafluoroethane (R—134a), among
others. The petitioner claims that HFO-
1336mzz(E) is a better alternative to
other substitutes in foam expansion or
blowing agents for use in polyurethane
rigid insulating foams. Specifically,
HFO-1336mzz(E) will provide
significant performance and energy
saving advantages and reduce climate
change impacts both directly by its
relatively low GWP and indirectly by
decreasing energy consumption
throughout the lifecycle of insulated
foams in several applications.

C. Conclusions

The EPA proposes that HFO-
1336mzz(E) is negligibly reactive with
respect to its contribution to
tropospheric O3 formation and, thus,

9IPCC, 2013: Climate Change 2013: Chapter 8,
Myhre, G., D. Shindell, F.-M. Bréon, W. Collins, J.
Fuglestvedt, J. Huang, D. Koch, J.-F. Lamarque, D.
Lee, B. Mendoza, T. Nakajima, A. Robock, G.
Stephens, T. Takemura and H. Zhang, 2013:
Anthropogenic and Natural Radiative Forcing. In:
Climate Change 2013: The Physical Science Basis.
Contribution of Working Group I to the Fifth
Assessment Report of the Intergovernmental Panel
on Climate Change [Stocker, T.F., D. Qin, G.-K.
Plattner, M. Tignor, S.K. Allen, J. Boschung, A.
Nauels, Y. Xia, V. Bex and P.M. Midgley (eds.)].
Cambridge University Press, Cambridge, United
Kingdom and New York, NY, USA. https://
www.ipcc.ch/site/assets/uploads/2018/02/
WG1AR5_Chapter08_FINAL.pdf.
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may be exempted from the EPA’s
definition of VOC in 40 CFR 51.100(s).
HFO-1336mzz(E) has been listed as
acceptable for use as a blowing agent in
several end-uses under the SNAP
program (USEPA, 2020). The EPA has
also determined that exemption of HFO-
1336mzz(E) from the regulatory
definition of VOC will not result in an
increase of risk to human health and the
environment, and, to the extent that use
of this compound does have impacts on
other environmental endpoints, those
impacts are adequately managed by
existing programs. For example, HFO-
1336mzz(E) has a similar or lower
stratospheric Oz depletion potential
than available substitutes in those end-
uses, and the toxicity risk from using
HFO-1336mzz(E) is not significantly
greater than the risk from using other
available alternatives for the same uses.
The EPA has concluded that non-
tropospheric Os-related risks associated
with potential increased use of HFO-
1336mzz(E) are adequately managed by
SNAP. The EPA does not expect
significant use of HFO-1336mzz(E) in
applications not covered by the SNAP
program. To the extent that the
compound is used in other applications
not already reviewed under SNAP or
under the New Chemicals Program
under TSCA, the SNUR in place under
TSCA requires that any significant new
use of a chemical be reported to the EPA
using a Significant New Use Notice
(SNUN). Any significant new use of
HFO-1336mzz(E) would, thus, need to
be evaluated by the EPA, and the EPA
will continually review the availability
of acceptable substitute chemicals under
the SNAP program.

This class of PFAS is highly varied,
and variations in structure may result in
(yet unknown) differences in
environmental mobility and toxicity.
The agency’s ongoing work in PFAS is
based on the recent PFAS Strategic
Roadmap: EPA’s Commitments to
Action 2021-2024, which lays out an
agenda and actions that have yet to be
fully realized. Part of that plan is to
better understand the environmental
mobility, toxicity, and treatability of
various congeners. There is much that
we do not know about PFAS in general
and for specific compounds. Therefore,
EPA is seeking public comment on
whether and how EPA should consider
information on and properties of PFAS
compounds beyond those properties
related to the VOC exemption program
and how it might impact the VOC
delisting decision.

IV. Proposed Action

The EPA is responding to the petition
by proposing to revise its regulatory

definition of VOC at 40 CFR 51.100(s) to
add HFO-1336mzz(E) to the list of
compounds that are exempt from the
regulatory definition of VOC because it
is less reactive than ethane based on a
comparison of mass-based MIR and
molar-based MIR metrics and is,
therefore, considered negligibly
reactive. As a result of this action, if an
entity uses or produces this compound
and is subject to the EPA regulations
limiting the use of VOC in a product,
limiting the VOC emissions from a
facility, or otherwise controlling the use
of VOC for purposes related to attaining
the O3 NAAQS, this compound will not
be counted as a VOC in determining
whether these regulatory obligations
have been met. This action would affect
whether this compound is considered a
VOC for state regulatory purposes to
reduce O3 formation, if a state relies on
the EPA’s regulatory definition of VOC.
States are not obligated to exclude from
control as a VOC those compounds that
the EPA has found to be negligibly
reactive. However, no state may take
credit for controlling this compound in
its O3 control strategy. Consequently,
reductions in emissions for this
compound will not be considered or
counted in determining whether states
have met the rate of progress
requirements for VOC in State
Implementation Plans or in
demonstrating attainment of the O3
NAAQS.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was, therefore, not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. It does not contain any
recordkeeping or reporting
requirements.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action removes HFO-
1336mzz(E) from the regulatory
definition of VOC and, thereby, relieves
manufacturers, distributers, and users of
the compound from tropospheric O3

requirements to control emissions of the
compound.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action imposes no
enforceable duty on any state, local or
tribal governments, or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175. This proposed rule
removes HFO-1336mzz(E) from the
regulatory definition of VOC and,
thereby, relieves manufacturers,
distributers, and users from
tropospheric O3 requirements to control
emissions of the compound. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to Executive
Order 13045, because it is not
economically significant as defined in
Executive Order 12866, and because the
EPA does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. Since HFO-1336mzz(E) is
utilized in specific industrial
applications where children are not
present and dissipates quickly (e.g.,
lifetime of 22 days) with short-lived end
products, there is no exposure or
disproportionate risk to children. This
action removes HFO-1336mzz(E) from
the regulatory definition of VOC and,
thereby, relieves manufacturers,
distributers, and users from
tropospheric O3 requirements to control
emissions of the compound.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
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significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action does
not have disproportionately high and
adverse human health or environmental
effects on minority populations, low-
income populations and/or indigenous
peoples, as specified in Executive Order
12898 (59 FR 7629, February 16, 1994).
This action removes HFO-1336mzz(E)
from the regulatory definition of VOC
and, thereby, relieves manufacturers,
distributers, and users of the compound
from tropospheric O3 requirements to
control emissions of the compound.

K. Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the District of
Columbia Circuit Court within 60 days
from the date the proposed action is
published in the Federal Register.
Filing a petition for review by the
Administrator of this proposed action
does not affect the finality of this action
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review must be filed
and shall not postpone the effectiveness
of such action. Thus, any petitions for
review of this action related to the
exemption of HFO-1336mzz(E) from the
regulatory definition of VOC must be
filed in the Court of Appeals for the
District of Columbia Circuit within 60
days from the date proposed action is
published in the Federal Register.
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List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Michael S. Regan,
Administrator.

For reasons stated in the preamble,
part 51 of chapter I of title 40 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671q.

Subpart F—Procedural Requirements

m 2. Section 51.100 is amended by
revising the introductory text of
paragraph (s)(1).

§51.100 Definitions.

* * * * *

(S) * *x %

(1) This includes any such organic
compound other than the following,
which have been determined to have
negligible photochemical reactivity:
Methane; ethane; methylene chloride
(dichloromethane); 1,1,1-trichloroethane
(methyl chloroform); 1,1,2-trichloro-
1,2,2-trifluoroethane (CFC-113);
trichlorofluoromethane (CFC-11);
dichlorodifluoromethane (CFC-12);
chlorodifluoromethane (HCFC-22);
trifluoromethane (HFC-23); 1,2-dichloro
1,1,2,2-tetrafluoroethane (CFC-114);
chloropentafluoroethane (CFC-115);
1,1,1-trifluoro 2,2-dichloroethane
(HCFC-123); 1,1,1,2-tetrafluoroethane
(HFC-134a); 1,1-dichloro 1-fluoroethane
(HCFC-141b); 1-chloro 1,1-
difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124);
pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-
trifluoroethane (HFC-143a); 1,1-
difluoroethane (HFC-152a);
parachlorobenzotrifluoride (PCBTF);
cyclic, branched, or linear completely
methylated siloxanes; acetone;
perchloroethylene (tetrachloroethylene);
3,3-dichloro-1,1,1,2,2-
pentafluoropropane (HCFC-225ca); 1,3-
dichloro-1,1,2,2,3-pentafluoropropane
(HCFC-225¢b); 1,1,1,2,3,4,4,5,5,5-
decafluoropentane (HFC 43-10mee);
difluoromethane (HFC-32); ethylfluoride
(HFC-161); 1,1,1,3,3,3-
hexafluoropropane (HFC-236fa);
1,1,2,2,3-pentafluoropropane (HFC-
245ca); 1,1,2,3,3-pentafluoropropane
(HFC-245ea); 1,1,1,2,3-
pentafluoropropane (HFC-245eb);
1,1,1,3,3-pentafluoropropane (HFC-
245fa); 1,1,1,2,3,3-hexafluoropropane
(HFC-236ea); 1,1,1,3,3-
pentafluorobutane (HFC-365mfc);
chlorofluoromethane (HCFC-31); 1
chloro-1-fluoroethane (HCFC-151a); 1,2-
dichloro-1,1,2-trifluoroethane (HCFC-
123a); 1,1,1,2,2,3,3,4,4-nonafluoro-4-
methoxy-butane (C4FsOCH3 or HFE-
7100); 2-(difluoromethoxymethyl)-
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1,1,1,2,3,3,3-heptafluoropropane
((CF3).CFCF,0CH3;); 1-ethoxy-
1,1,2,2,3,3,4,4,4-nonafluorobutane
(C4F90C2H5 or HFE-7200), 2-
(ethoxydifluoromethyl)-1,1,1,2,3,3,3-
heptafluoropropane
((CF3).CFCF,0CHs); methyl acetate;
1,1,1,2,2,3,3-heptafluoro-3-methoxy-
propane (n-C3F7OCH3, HFE-7000); 3-
ethoxy-l,l,1,2,3,4,4,5,5,6,6,6-
dodecafluoro-2-(trifluoromethyl) hexane
(HFE-7500); 1,1,1,2,3,3,3-
heptafluoropropane (HFC 227ea);
methyl formate (HCOOCH3);
1,1,1,2,2,3,4,5,5,5-decafluoro-3-
methoxy-4-trifluoromethyl-pentane
(HFE-7300); propylene carbonate;
dimethyl carbonate; trans-1,3,3,3-
tetrafluoropropene; HCF,OCF,H (HFE-
134); HCF,OCF,OCF,H (HFE-236cal2);
HCFzOCFzCFzOCFzH (HFE-338PCC13);
HCFzOCFzOCFzCFzOCFzH (H-Galden
1040x or H-Galden ZT 130 (or 150 or
180)); trans 1-chloro-3,3,3-trifluoroprop-
1-ene; 2,3,3,3-tetrafluoropropene; 2-
amino-2-methyl-1-propanol; t-butyl
acetate; 1,1,2,2- Tetrafluoro -1-(2,2,2-
trifluoroethoxy) ethane; cis-1,1,1,4,4,4-
hexafluorobut-2-ene (HFO-1336mzz-Z);
trans-1,1,1,4,4,4-hexafluorobut-2-ene
(HFO-1336mzz(E)); and perfluorocarbon
compounds which fall into these
classes:

* * * * *

[FR Doc. 2022—-08922 Filed 4—-27-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 174 and 180

[EPA-HQ-OPP-2022-0161; FRL-9410-12—
OCSPP]

Receipt of Pesticide Petitions Filed for
Residues of Pesticide Chemicals in or
on Various Commodities March 2022

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notices of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of initial filings of
pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before May 31, 2022.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number and the pesticide petition (PP)
of interest as shown in the body of this
document, using the Federal
eRulemaking Portal: https://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting or visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
open to visitors by appointment only.
For the latest status information on
EPA/DC services and access, visit
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Charles Smith, Biopesticides and
Pollution Prevention Division (BPPD)
(7511M), main telephone number: (202)
566—2427, email address:
BPPDFRNotices@epa.gov; or Marietta
Echeverria, Registration Division (RD)
(7505P), main telephone number: (703)
305-7090, email address:
RDFRNotices@epa.gov. The mailing
address for each contact person is Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460—0001.
As part of the mailing address, include
the contact person’s name, division, and
mail code. The division to contact is
listed at the end of each application
summary.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the

disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
comments.html.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing receipt of
pesticide petitions filed under section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
requesting the establishment or
modification of regulations in 40 CFR
part 174 or part 180 for residues of
pesticide chemicals in or on various
food commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain data or information
prescribed in FFDCA section 408(d)(2),
21 U.S.C. 346a(d)(2); however, EPA has
not fully evaluated the sufficiency of the
submitted data at this time or whether
the data supports granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(f),
summaries of the petitions that are the
subject of this document, prepared by
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the petitioners, are included in dockets
EPA has created for these rulemakings.
The dockets for these petitions are
available at https://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petitions so that
the public has an opportunity to
comment on these requests for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petitions may be
obtained through the petition
summaries referenced in this unit and
the corresponding docket.

A. Amended Tolerance Exemptions for
Non-Inerts (Except PIPS)

PP 1F8953. (EPA-HQ-OPP-2022—
0273). Danstar Ferment Ag/
LALLEMAND PLANT CARE, Postsrasse
20, CH-6300 Zug, Switzerland (c/o Amy
Plato Roberts, P.O. Box 990, Hailey, ID
83333), requests to amend an exemption
from the requirement of a tolerance in
40 CFR 180.1120 for residues of the
fungicide Streptomyces sp. strain K61 in
or on all food commodities when used
in accordance with label directions and
good agricultural practices. The
petitioner believes no analytical method
is needed because it is expected that,
when used as proposed, Streptomyces
sp. strain K61, would not result in
residues that are of toxicological
concern. Contact: BPPD.

B. Amended Tolerances for Non-Inerts

1. PP 1E8904. (EPA-HQ-OPP-2021-
0387). Interregional Research Project
No. 4 (IR-4), North Carolina State
University, 1730 Varsity Drive, Venture
IV, Suite 210, Raleigh, NC 27606,
requests to amend 40 CFR part 180 by
removing the tolerance for residues of
the insecticide cyclaniliprole, 3-bromo-
N-[2-bromo-4-chloro-6-[[(1-
cyclopropylethyl)
amino]carbonyl]phenyl]-1-(3-chloro-2-
pyridinyl)-1H-pyrazole-5-carboxamide,
including its metabolites and
degradates, in or on the raw agricultural
commodity Vegetable, fruiting, group
8-10 at 0.20 ppm. Contact: RD.

2. PP 1E8935. (EPA-HQ-OPP-2021—
0657). Interregional Research Project #4
(IR—4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), to amend 40 CFR part
180 by removing established tolerances
for residues of dodine in or on the raw
agricultural commodities Apple at 5.0
ppm; Fruit, stone, crop group 12 at 5.0

ppm; Nuts, tree, crop group 14 at 0.3
ppm; and Pear at 5.0 ppm. Contact: RD.

3. PP 1E8957. (EPA-HQ-OPP-2022—
0005). Interregional Research Project #4
(IR—4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests to
amend 40 CFR part 180 by removing the
established tolerances of fomesafen, 5—
2-chloro-4-(trifluoromethyl)phenoxy-N-
(methylsulfonyl)-2-nitrobenzamide in or
on the raw agricultural commodities:
Cantaloupe at 0.025 parts per million
(ppm); Cucumber at 0.025 ppm; Pepper,
bell at 0.025 ppm; Pepper, non-bell at
0.025 ppm; Pumpkin at 0.025 ppm;
Squash, summer at 0.025 ppm; Squash,
winter at 0.025 ppm; Tomato at 0.025
ppm; and Watermelon at 0.025 ppm.
Contact: RD.

4. PP 1E8980. (EPA-HQ-OPP-2022—
0234). Interregional Research Project
No. 4 (IR—4) North Carolina State
University, 1730 Varsity Drive, Suite
210, Venture IV, Raleigh, NC 27606,
proposes upon establishment of
tolerances referenced in this document
under ‘“New Tolerances” for
PP#1E8980, to remove existing
tolerances in 40 CFR 180.666 for
residues of the fungicide, fluxapyroxad,
3-(difluoromethyl)-1-methyl-N-(3",4’,5’-
trifluoro[1,1’-biphenyl]-2-yl)-1H-
pyrazole-4-carboxamide in or on Coffee,
green bean? at 0.2 parts per million
(ppm). Contact: RD.

5. PP 1E8981. (EPA-HQ-OPP-2022—
0235). Interregional Research Project
No. 4 (IR-4) North Carolina State
University, 1730 Varsity Drive, Suite
210, Venture IV, Raleigh, NC 2760,
proposes upon establishment of
tolerances referenced in this document
under ‘“New Tolerances” for
PP#1E8981, to remove existing
tolerances in 40 CFR 180.582 for
residues of the fungicide pyraclostrobin,
(carbamic acid, [2-[[[ 1-(4-
chlorophenyl)-1H-pyrazol-3-yl]oxy]
methyl]phenyllmethoxy-, methyl ester)
and its desmethoxy metabolite (methyl-
N-[[[1-(4-chlorophenyl)-1H-pyrazol-3-
ylloxy]lmethyl] phenylcarbamate),
calculated as the stoichiometric
equivalent of pyraclostrobin in or on in
or on Coffee, green bean at 10.3 parts per
million (ppm). Contact: RD.

C. New Tolerance Exemptions for Non-
Inerts (Except PIPS)

1. PP 0F8873. (EPA-HQ-OPP-2021—
0422). Amoéba SA, 38 ave des Freres
Montgolfier, F-69680 Chassieu, France
(c/o SciReg, Inc., 12733 Director’s Loop,
Woodbridge, VA 22192), requests to
establish an exemption from the
requirement of a tolerance in 40 CFR
part 180 for residues of the fungicide
and systemic resistance inducer Lysate

of Willaertia magna C2¢c Maky, in or on
raw agricultural commodities and
processed food. The petitioner believes
no analytical method is needed because
it is not required for enforcement
purposes since the Agency is
establishing an exemption from the
requirement of a tolerance without any
numerical limitation. Contact: BPPD.

2. PP 1F8943. (EPA-HQ-OPP-2022—
0323). Chr. Hansen, Inc., 9015 W Maple
St., Milwaukee, WI 53214, requests to
establish an exemption from the
requirement of a tolerance in 40 CFR
part 180 for residues of the fungicide
and nematicide Bacillus
paralicheniformis strain CH0273 in or
on all food commodities. The petitioner
believes no analytical method is needed
because it is not applicable. Contact:
BPPD.

3. PP 1F8944. (EPA-HQ-OPP-2022—
0318). Chr. Hansen, Inc., 9015 W Maple
St., Milwaukee, WI 53214, requests to
establish an exemption from the
requirement of a tolerance in 40 CFR
part 180 for residues of the fungicide
and nematicide Bacillus subtilis strain
CH4000 in or on all food commodities.
The petitioner believes no analytical
method is needed because it is not
applicable. Contact: BPPD.

4. PP 1G8963. (EPA-HQ-OPP-2022—-
0233). NewLeaf Symbiotics, Inc., 1005
North Warson Road, St. Louis, MO
63132, requests to establish a temporary
exemption from the requirement of a
tolerance in 40 CFR part 180 for
residues of the insecticide
Methylorubrum extorquens strain
NLS0042 in or on all food commodities.
The petitioner believes no analytical
method is needed because it is expected
that, when used as proposed,
Methylorubrum extorquens strain
NLS0042 would not result in residues
that are of toxicological concern.
Contact: BPPD.

D. New Tolerance Exemptions for PIPS

PP 2F8985. (EPA-HQ-OPP-2022—
0231). Bayer CropScience LP, 800 N
Lindbergh Blvd. St. Louis, MO 63167,
requests to establish an exemption from
the requirement of a tolerance in 40 CFR
part 174 for residues of the plant-
incorporated protectants (PIP) Bacillus
thuringiensis Vpb4Da2 and
Brevibacillus laterosporus Mpp75Aal.1
in or on corn. An analytical method to
detect and quantify concentrations of
Mpp75Aal.1 and Vpb4Da2 proteins
expressed in corn was provided with
the petition. Contact: BPPD.

E. New Tolerances for Non-Inerts

1. PP 0E8876. (EPA-HQ-OPP-2021—
0130). Interregional Research Project
No. 4 (IR-4), IR-4 Project Headquarters,
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Rutgers, The State University of NJ, 500
College Road East, Suite 201 W,
Princeton, NJ 08540, requests to amend
40 CFR part 180 by establishing a
tolerance for residues of ethalfluralin,
N-ethyl-N-(2-methyl-2-propenyl)-2,6-
dinitro-4-(trifluoromethyl)benzenamine
in or on the raw agricultural commodity
Stevia, fresh leaves at 0.05 parts per
million (ppm). Adequate analytical
methods for determining ethalfluralin
in/on appropriate raw agricultural
commodities and processed
commodities have been developed and
validated. Contact: RD.

2. PP 0E8882. (EPA-HQ-OPP-2021—
0153). Interregional Research Project
No. 4 (IR-4), IR—4 Project Headquarters,
Rutgers, The State University of NJ, 500
College Road East, Suite 201 W,
Princeton, NJ 08540, requests to amend
40 CFR part 180 by establishing
tolerances for residues of novaluron,
including its metabolites and
degradates, in or on the following
commodities. Compliance with the
tolerance levels is to be determined by
measuring only novaluron, (N-3-chloro-
4-1,1,2-trifluoro-2-

(trifluoromethoxy)
ethoxyphenylaminocarbonyl-2,-
difluorobenzamide), in or on the
following raw agricultural commodities:
Bean, phaseolus, forage at 15 parts per
million (ppm); Cowpea forage at 15
ppm; Pea field, forage at 15 ppm; Bean
phaseolus, hay at 80 ppm; Cowpea, hay
at 80 ppm; and Pea, field, hay at 80
ppm. Adequate analytical methods for
determining novaluron in/on
appropriate raw agricultural
commodities and processed
commodities have been developed and
validated. Contact: RD.

3. PP 1E8904. (EPA-HQ-OPP-2021—
0387). Interregional Research Project
No. 4 (IR—4), North Carolina State
University, 1730 Varsity Drive, Venture
IV, Suite 210, Raleigh, NC 27606,
requests to amend 40 CFR part 180 by
establishing tolerances for residues of
the insecticide cyclaniliprole, 3-bromo-
N-[2-bromo-4-chloro-6-[[(1-
cyclopropylethyl)
amino]carbonyl]phenyl]-1-(3-chloro-2-
pyridinyl)-1H-pyrazole-5-carboxamide,
including its metabolites and
degradates, in or on the raw agricultural
commodities: Artichoke, globe at 1.5
parts per million (ppm); Sunflower
subgroup 20B at 0.4 ppm; Pepper/
eggplant ground 8-10B at 1.5 ppm;
Tomato subgroup 8—10A at 0.6 ppm;
Hog, meat at 0.01 ppm; Hog, fat at 0.015
ppm; Hog, meat byproducts at 0.015
ppm; Egg at 0.01 ppm; Poultry, meat at
0.01 ppm; Poultry, fat at 0.015 ppm; and
Poultry, meat byproducts at 0.015 ppm.
A practical analytical method for

Cyclaniliprole and NK—1375 using
Liquid Chromatography-MS/MS is
available for analysis of all plant
matrices. This method has been
confirmed through independent
laboratory validation and is available for
enforcement purposes. Contact: RD.

4. PP 1E8935. (EPA-HQ-OPP-2021—
0657). Interregional Research Project #4
(IR-4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), to amend 40 CFR part
180 by establishing tolerances for
residues of dodine, N-dodecylguanidine
acetate in or on the raw agricultural
commodities Fruit, pome, group 11-10
at 5 parts per million (ppm); Fruit,
stone, group 12—12 at 5 ppm; Nut, tree,
group 14-12 at 0.3 ppm; and Olive, with
pit at 0.3 ppm.. Adequate analytical
methods for determining dodine in/on
appropriate raw agricultural
commodities and processed
commodities have been developed and
validated. Contact: RD.

5. PP 1E8957. (EPA-HQ-OPP-2022—
0005). Interregional Research Project #4
(IR—4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), to amend 40 CFR part
180 by establishing tolerances for
residues of fomesafen, 5—2-chloro-4-
(trifluoromethyl)phenoxy-N-
(methylsulfonyl)-2-nitrobenzamide in or
on the raw agricultural commodities
Vegetable, bulb, group 3-07 at 0.02 parts
per million (ppm); Vegetable, cucurbit,
group 9 at 0.025 ppm; Vegetable, foliage
of legume, except soybean, subgroup 7A
at 0.05 ppm; and Vegetable, fruiting,
group 8-10 at 0.025 ppm. Adequate
analytical methods for determining
fomesafen in/on appropriate raw
agricultural commodities and processed
commodities have been developed and
validated. Contact: RD.

6. PP 1E8966. (EPA-HQ-OPP-2022—
0069). Interregional Research Project #4
(IR—4), North Carolina State University,
1730 Varsity Drive, Venture IV, Suite
210, Raleigh, NC 27606, requests,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), to amend 40 CFR part
180 by establishing a tolerance for
residues of Trinexapac-ethyl in or on
the raw agricultural commodity clover,
forage at 8 parts per million (ppm) and
clover, hay at 15 (ppm). As a result of
feeding clover that has been treated with
trinexapac-ethyl to livestock, the
following tolerances are proposed in
livestock commodities: Cattle, fat; cattle,

meat; goat, fat; goat, meat; horse, fat;
horse, meat; sheep, fat; and sheep, meat
at 0.03 ppm. Adequate analytical
methods for determining trinexapac-
ethyl in/on appropriate raw agricultural
commodities and processed
commodities have been developed and
validated. Contact: RD.

7. PP 1E8980. (EPA-HQ-OPP-2022—
0234). Interregional Research Project
No. 4 (IR—4) North Carolina State
University, 1730 Varsity Drive, Suite
210, Venture IV, Raleigh, NC 27606,
requests to establish a tolerance in 40
CFR 180.666 for residues of the
fungicide, fluxapyroxad, 3-
(difluoromethyl)-1-methyl-N-(3",4",5’-
trifluoro[1,1’-biphenyl]-2-yl)-1H-
pyrazole-4-carboxamide in or on Coffee,
green bean at 0.2 parts per million
(ppm), Stevia, dried leaves at 60 ppm,
and Stevia, fresh leaves at 20 ppm. The
Method for the Determination of BAS
700 F (Reg. No. 5094351) and its
Metabolites M700F002 (Reg. No.
5435595), M700F008 (Reg. No. 5566402)
and M700F048 (Reg. No. 5570265) in
Plant Matrices and Processed
Fractions”, Dated October 7, 2009; is
used to measure and evaluate the
chemical. Contact: RD.

8. PP 1E8981. (EPA-HQ-OPP-2022—
0235). Interregional Research Project
No. 4 (IR—4) North Carolina State
University, 1730 Varsity Drive, Suite
210, Venture IV, Raleigh, NC 2760,
requests to establish a tolerance in 40
CFR 180.582 for residues of the
fungicide pyraclostrobin, (carbamic
acid, [2-[[[ 1-(4-chlorophenyl)-1H-
pyrazol-3-ylJoxy]
methyl]phenyl]methoxy-, methyl ester)
and its desmethoxy metabolite (methyl-
N-[[[1-(4-chlorophenyl)-1H-pyrazol-3-
ylloxylmethyl] phenylcarbamate),
calculated as the stoichiometric
equivalent of pyraclostrobin in or on
Coffee, green bean at 0.3 parts per
million (ppm), Stevia, dried leaves at
150 ppm, and Stevia, fresh leaves at 40
ppm. The Method for the Determination
of BAS 421 F, BAS 480 F, BAS 500 F,
BF 500-3, BAS 505 F, BAS 510 F, BAS
550 F, BAS 555 F, BAS 560 F and BAS
700 F in Plant Matrices”’, Dated June
2008 is used to measure and evaluate
the chemical. Contact: RD.

Authority: 21 U.S.C. 346a.
Dated: April 18, 2022.
Delores Barber,

Director, Information Technology and
Resources Management Division, Office of
Program Support.

[FR Doc. 2022—09145 Filed 4-27-22; 8:45 am|
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WC Docket No. 17-84; FCC 22—-20; FRS
83033]

Accelerating Wireline and Wireless
Broadband Deployment by Removing
Barriers to Infrastructure Investment

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) seeks comment on
measures that the Commission may
adopt to better align the financial
incentives of utilities and attachers with
respect to pole replacements.
Specifically, the Commission seeks
comment on the circumstances in which
attachers should not be required to pay
the entire cost of pole replacements
needed to accommodate their new
attachments and the proper allocation of
costs in those situations, whether and
how the Commission should revise its
rules to address pole replacement cost
issues, whether there are changes the
Commission could make to its rules that
would help utilities and attachers avoid
disputes and expedite the resolution of
pole attachment complaints, and the
appropriate scope of refunds ordered by
the Commission when it determines that
a pole attachment rate, term, or
condition is unjust and unreasonable.
DATES: Comments are due on or before
June 27, 2022, and reply comments are
due on or before July 27, 2022.
ADDRESSES: You may submit comments,
identified by WC Docket No. 17-84, by
any of the following methods:

» Federal Communications
Commission’s Website: https://
apps.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

» Mail: Parties who choose to file by
paper must file an original and one copy
of each filing. Filings can be sent by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail. All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 45 L Street NE,
Washington, DC 20554. Effective March
19, 2020, and until further notice, the
Commission no longer accepts any hand

or messenger delivered filings. This is a
temporary measure taken to help protect
the health and safety of individuals, and
to mitigate the transmission of COVID—
19. See FCC Announces Closure of FCC
Headquarters Open Window and
Change in Hand-Delivery Policy, Public
Notice, DA 20-304 (March 19, 2020),
https://www.fcc.gov/document/fcc-
closes-headquarters-open-window-and-
changes-hand-delivery-policy.

» People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Michael Ray, Competition Policy
Division, Wireline Competition Bureau,
at (202) 418-0357, michael.ray@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rulemaking
(Second Further Notice) in WC Docket
No. 17-84, adopted March 16, 2022,
released March 18, 2022. The full text
of this document is available for public
inspection on the Commission’s website
at https://www.fcc.gov/document/fcc-
seeks-comment-resolving-disputes-over-
pole-replacement-costs. To request
materials in accessible formats for
people with disabilities (e.g., braille,
large print, electronic files, audio
format, etc.) or to request reasonable
accommodations (e.g., accessible format
documents, sign language interpreters,
CART, etc.), send an email to fcc504@
fcc.gov or call the Consumer &
Governmental Affairs Bureau at (202)
418-0530 (voice) or (202) 418—0432
(TTY).

Synopsis

I. Second Further Notice of Proposed
Rulemaking

1. In this Second Further Notice, we
seek comment on ways to eliminate or
expedite the resolution of pole
replacement disputes by establishing
clear standards for when and how
utilities and attachers must share in the
costs of a pole replacement that is
precipitated by a new attachment
request. In the Pole Replacement
Declaratory Ruling, the Bureau found
that it would be contrary to the
Commission’s rules and policies to
require a new attacher to pay the entire
cost of a pole replacement when a pole
already requires replacement (e.g.,

because the pole is out of compliance
with current safety and utility
construction standards or it has been
red-tagged) at the time a request for a
new or modified attachment is made.
According to the Bureau, even if the
new attacher might benefit from that
type of pole replacement, it is not
“necessitated solely as a result” of the
new attachment pursuant to the
language in Section 1.1408(b) of our
rules and therefore the utility may not
impose all make-ready costs of that pole
replacement on the new attacher. The
Bureau based its clarification on the cost
causation and cost sharing principles
codified in Section 1.1408(b). We affirm
the Bureau’s findings in the Pole
Replacement Declaratory Ruling as
consistent with Section 224, the
Commission’s rules, and past
Commission precedent.

2. On July 16, 2020, NCTA—the
internet & Television Association filed a
Petition asking the Commission to
clarify its rules in the context of pole
replacements. The record developed in
response to the NCTA Petition indicates
significant disagreement between
utilities and attachers about when a pole
replacement is not “‘necessitated solely”
by a new attachment when the
circumstances do not involve a
preexisting violation or red-tagged pole.
We seek comment on these more
ambiguous situations and the role the
Commission should take in providing
further guidance regarding pole
replacements. We also take this
opportunity to seek comment on
additional scenarios in which financial
responsibility for pole replacements
should be shared by attachers and
utilities and how those costs should be
apportioned. Additionally, we seek
comment on the scope of utility liability
for pole attachment rate refunds when
rates are found to be unjust and
unreasonable.

A. Determining the Applicability of Cost
Causation and Cost Sharing

3. In the Pole Replacement
Declaratory Ruling, the Bureau clarified,
pursuant to the language in Section
1.1408(b) of our rules, that when a new
attachment request precipitates a pole
replacement, but the pole must also be
replaced for other reasons, the pole
replacement is not “‘necessitated solely”
by the new attachment and all of the
parties that benefit from the
replacement must share proportionally
in the cost, including utilities. Under
this standard, and consistent with the
2018 Wireline Infrastructure Order, the
Bureau made clear that this standard
applies when the pole must be replaced
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due to a preexisting violation or because
it has been red-tagged.

4. We seek comment on whether there
are additional situations in which a pole
replacement is not “‘necessitated solely”
by a new attachment request. Is it
possible for a future planned pole
replacement to serve as grounds for
concluding that the pole must be
replaced for other reasons at the time of
the new attachment request? If so, in
what circumstances? For example, if the
utility has already scheduled the
requested pole for replacement one or
two years after the new attachment
request is made, could we deem that
known and scheduled replacement as
necessary at the time that the new
attachment request is made and
therefore consider the replacement of
the pole to not be “necessitated solely”
by the new attachment? Should the
Commission codify a definition of
“necessitated solely” for the purposes of
Section 1.1408(b) and, if so, what
should that definition be? When
considering situations ‘“necessitated
solely” by a need to create capacity for
a new attachment, should the term
“capacity” refer to both additional space
needed to accommodate the new
attachment and/or the need for a
stronger pole to increase loading
capacity? Should the Commission
codify a definition of “‘red-tagging” or
other terminology that distinguishes
between priority replacements that need
to be performed immediately due to the
status of a pole from non-priority
replacements that may be implemented
at a later time? The Commission has
previously described a ‘‘red-tagged”’
pole as one found to be non-compliant
with safety standards and placed on a
utility’s replacement schedule. Crown
Castle argues that the Commission
should employ a broader definition that
includes “any pole where, based on an
existing condition, the utility contends
the pole must be replaced before any
new attachment, or change to an
existing attachment, may be made.”

5. Even if a pole replacement is
necessitated for a reason other than a
new attachment request, Section
1.1408(b) requires existing attachers
(including the utility) to pay a
proportional share of the replacement
costs only if they “directly benefit” from
the replacement. The Commission has
previously determined that an
incidental benefit is not sufficient to
hold these attachers accountable for the
pole replacement costs. When
addressing additional circumstances to
which the clarification in the Pole
Replacement Declaratory Ruling should
apply, if any, we ask that commenters
specify whether any benefits that accrue

to existing attachers are direct versus
incidental and how they define those
terms for the purposes of their
arguments. We ask that commenters be
clear about the criteria that distinguish
a direct benefit from an incidental
benefit and cite all economic and legal
authorities that support their positions.

6. We seek comments specifically
addressing whether a utility directly
benefits from a pole replacement that is
necessary to correct a preexisting
violation that the utility did not cause.
As stated in the 2018 Wireline
Infrastructure Order, utilities may not
hold new attachers responsible for the
costs of correcting a preexisting
violation. That does not necessarily
mean, however, that the utility is
ultimately responsible for all of the
costs in all cases. Rather, the party that
is responsible for the violation is
responsible for the costs of correcting
the violation, and the utility is
authorized to seek recovery from the
violating party. What are the
circumstances under which existing
attachers, as opposed to utilities, may be
responsible for preexisting violations
that require an entire pole to be
replaced? In such situations, are there
ways that a utility directly benefits from
a pole replacement that corrects a
preexisting violation within the
meaning of the first two sentences of
Section 1.1408(b), even if it did not
cause the violation? For instance, in
concluding that a utility may not hold
a new attacher responsible for costs
arising from the correction of safety
violations caused by other attachers, the
former Cable Services Bureau
determined that it was up to the utility
“to require other attachers to reimburse
[the utility] or otherwise pay for
corrections of safety violations.” In the
2018 Wireline Infrastructure Order, the
Commission found that a utility may not
hold a new attacher responsible for the
costs of a preexisting violation caused
by another attacher or delay the
completion of make-ready to
accommodate a new attachment while it
“attempts to identify or collect from the
party who should pay for correction of
the preexisting violation.” In the context
of pole replacements, should we
construe these precedents to mean that
the utility is responsible for the costs of
correcting the violation vis-a-vis the
new attacher, and, therefore, directly
benefits when the pole replacement
needed to accommodate the new
attachment corrects the violation? If so,
does that financial responsibility and
direct benefit require the utility to share
in the costs of the replacement under
Section 1.1408(b)?

7. We also seek comment on how to
identify and quantify the costs of a pole
replacement that are proportional to the
direct benefit obtained by a utility from
a pole replacement that is not
necessitated solely by a new attachment
request. We remain committed to the
long-standing principle that when
“capital costs would not have been
incurred ‘but for’ the pole attachment
demand . . . the attacher—the cost
causer—pays for these costs.” In the
context of make-ready charges for a new
attachment, that includes the “direct
incremental costs of making space
available to the [attacher],” but excludes
costs that are not required to
accommodate the new attachment.
Make-ready is “the modification or
replacement of a utility pole, or of the
lines or equipment on the utility pole,
to accommodate additional facilities on
the utility pole.” Make-ready charges to
prepare a pole for a new attachment are
“non-recurring costs for which the
utility is directly compensated and as
such are excluded from expenses used
in the rate calculation.”

8. How should we distinguish the
incremental costs attributable to the
new attacher from the costs that should
be attributable to utilities when a pole
replacement is necessary to make space
for the new attachment and for a reason
that directly benefits the utility? In the
context of a pole that also needs to be
replaced to correct a preexisting
violation or because it has been red-
tagged, should the new attacher be
responsible for the difference in cost
between a taller or stronger pole needed
to accommodate its attachment and
what it would cost to replace the
existing pole with one of the same type
and size or strength? Is there a different
way to apportion the cost of the new
pole between its owner and the new
attacher? How should other costs
associated with pole replacements, such
as the cost of transferring existing
attachments to the new pole, be
apportioned between the utility and
new attacher? We ask that commenters
submit data and documents describing
and substantiating the precise costs of
pole replacements in each scenario
addressed above and specify the party
that causes them to be incurred.

9. Finally, we seek comment on
whether we should revise our cost
allocation rules to modify or replace the
direct benefit versus incidental benefit
standard set forth in Section 1.1408(b).
Is there a more equitable and efficient
standard for determining when parties
should share in the costs of modifying
a facility? What are the costs and
benefits of applying an alternate
standard? We ask that commenters
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proposing alternate standards detail
how costs would be allocated under the
proposed standard’s terms in real-world
scenarios, specifically addressing the
economic and operational impacts on
the parties, including whether the
standard would allow utilities to fully
recover the costs of establishing
additional capacity on their poles. We
also ask that commenters explain
whether any proposed alternate
standard would promote or deter
broadband deployment or the ability of
utilities and attachers to successfully
negotiate pole attachment agreements,
including whether it would lead to an
increase or decrease in pole attachment
disputes.

B. Allocating Costs When Utilities
Directly Benefit From Pole
Replacements

10. Attachers have represented to the
Commission that utilities often seek to
hold them responsible for all costs of
replacing a pole that is needed to make
space for a new attachment, even if all
of those costs are not needed to
accommodate the new attachment (e.g.,
pole upgrades, increasing capacity
beyond the needs of the new
attachment). While some utilities
indicate that this is not the case and that
new rules in this area are unnecessary,
others have not denied it or have
attempted to justify it with a broad
interpretation of the Commission’s cost
causation policy, i.e., but for the new
attachment request, the pole
replacement would not have occurred at
all, so the attacher should pay all costs
of the replacement. Stated differently,
some utilities contend that while
implementing a pole replacement is
necessitated solely by the new
attachment, they should be able to
enhance the pole in some way that is
not necessitated by the new attachment
without incurring financial
responsibility for those enhancements.
Attachers have also argued that utilities
receive a windfall when they hold new
attachers responsible for all the costs of
a pole replacement because it eliminates
or reduces the costs they would have
otherwise had to pay to replace the pole
in the future (i.e., financial
responsibility for the utility’s
deteriorating and aging infrastructure is
shifted to the attacher). In particular, the
white paper submitted by Charter’s
economist, Dr. Patricia Kravtin, states
that “since the future replacement of the
pole from the utility’s perspective is ‘an
inevitable event’ that it would
eventually have to pay for itself, the
practice of transferring the full cost of
that replacement onto new attachers
(who must either pay to obtain access or

choose to abandon their investment
plans) results in burdens to the
attaching entity far exceeding the costs
they actually cause the pole owner to
incur over a more meaningful time
horizon.” We seek comment on the
conclusions reached by Dr. Kravtin as
they relate to the cost allocations and
causes of pole replacements. Utilities
counter that the early retirement of their
poles precipitated by a new attachment
comes at a cost—the value they lose in

a capital asset that has not yet reached
the end of its useful life—and that under
the Commission’s cost causation policy,
they are entitled to compensation for the
unrealized value of a pole that would
otherwise remain in service.

11. While we acknowledge that the
economic and legal arguments made by
utilities could have merit, we are
concerned by the frequent statements in
the record that attachers are being
required to absorb costs that are not
caused by their attachments and/or
result in attachers assuming financial
responsibility for a utility’s capital
assets. Our concern is rooted in the
potential impact on the deployment of
broadband networks if the financial
resources available for deployments are
depleted by these costs. That said, we
are keenly aware of the need to carefully
examine the impact any changes to our
cost allocation rules may have on the
ability of utilities to fully recover the
costs of expanding capacity to
accommodate new attachments to avoid
the unintended consequence of
increased attachment denials. Section
224 does not provide the Commission
with authority to require utilities to
replace poles when additional capacity
is needed to accommodate a new
attachment. Utility commenters argue
that ““[i]f utilities are no longer
compensated for pole replacements and
can no longer control the pole
replacement process, many utility pole
owners will decide they can no longer
economically or safely replace poles on
a voluntary basis for new attachers. The
‘clarification’ would deny new attachers
access to poles that require replacement
to accommodate them.”

12. To evaluate and resolve these
competing concerns, we seek comment
on whether the Commission should
revise its pole attachment rules to
expressly recognize that utilities
directly benefit from pole replacements
that are precipitated by a new
attachment request and establish clear
standards for when and how utilities
should be required to pay a proportional
share of the total pole replacement
costs. We limit our inquiries to
situations where a pole replacement is
needed to accommodate a new

attachment due to lack of capacity. We
are aware of allegations by attachers that
some utilities erroneously or
disingenuously claim that an existing
pole lacks capacity to accommodate a
new attachment and insist that the pole
must be replaced at the attacher’s cost.
The rules clearly prohibit such conduct
by utilities, and the Commission is fully
capable of adjudicating such disputes
through its complaint process, and we
believe that is the appropriate avenue
for attachers asserting such claims to
seek relief. Would clear standards on
these points expedite cost dispute
resolution between the parties? Or, are
any disputes likely to be fact-specific
and better addressed in adjudicatory
proceedings? Are further cost allocation
rules for pole replacements unnecessary
and/or could they result in more
attachment requests being denied as
some utilities claim?

1. Responsibility for Pole Upgrades and
Modifications Unrelated to New
Attachments

13. Attachers have represented to the
Commission that, when a pole
replacement is needed to expand
capacity for a new attachment, utilities
use that pole replacement as an
opportunity to upgrade a pole (e.g.,
increase its class or grade) or expand
their own use of the pole in a manner
that is unrelated to the new attachment
(e.g., expand capacity for future use by
the utility itself or to rent to a different
attacher). When that occurs, attachers
represent that they are held accountable
for the cost of upgrade/expanded use
modifications made at the same time as
the make-ready for their new
attachments. According to NCTA,
utilities insist that they are entitled to
shift those costs to the new attacher
because, even if the upgrade/expanded
use modifications are not required to
effectuate the new attachment, the
utility would not have made them if a
pole replacement had not been required
to accommodate the new attachment.
Attachers argue that, under the
Commission’s rules and precedent, they
may not be held accountable for such
costs because they are not necessitated
by the new attachment. Utilities who
shift the costs of upgrade/expanded use
modifications to new attachers claim
that, as described above, the pole
replacement required to accommodate
the new attachment is the “‘but for”
cause of those modification costs. We
note that some utilities have represented
to the Commission that they do not hold
new attachers responsible for pole
upgrades that are not required by a new
attachment and that new rules are
unnecessary in this area.
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14. We seek comment on whether
utilities directly benefit when they use
pole replacements precipitated by an
attachment request to upgrade or
enhance their poles and whether
utilities should pay a proportional share
of the total pole replacement costs. As
an initial matter, we seek comment on
whether the Commission’s existing cost
allocation rules and precedent require
clarification on this point. Section
1.1408(b) of the Commission’s rules
states, in pertinent part, that “[t]he costs
of modifying a facility shall be borne
. . . by all parties that directly benefit
from the modification,” and that each
party that directly benefits from the
modification shall share proportionally
in its costs, but it then qualifies that
language by stating, ““[n]otwithstanding
the foregoing, a party with a preexisting
attachment to a pole . . . shall not be
required to bear any of the costs of
rearranging or replacing its attachment
if such rearrangement or replacement is
necessitated solely as a result of an
additional attachment . . . sought by
another party.” If a pole upgrade is
necessitated at the time a pole is
replaced to create capacity for a new
attachment, does the text of Section
1.1408(b) allocate all costs of the pole
replacement, including those for
unrelated upgrade/expansion
modifications, to the new attacher? Or
does it merely shield other attachers,
and not the utility, from bearing any
upgrade costs? We note that the text of
Section 1.1408(b) does not appear to
include replacing a pole after receiving
a modification request as an instance of
“piggybacking.” The third sentence of
the rule states that ““[a] party with a
preexisting attachment to the modified
facility shall be deemed to directly
benefit from a modification if, after
receiving notification of such
modification . . . it adds to or modifies
its attachment.” While a “facility” may
include a pole and a “modification”
includes replacing a pole, adding to or
modifying an attachment is not the same
thing as installing a new, upgraded pole.

15. In the Local Competition Order,
the Commission stated that an attacher
is responsible for the entire cost of a
new pole needed to create new capacity
for its attachment ‘“unless [other parties
with attachments] expanded their own
use of the facilities at the same time.”
In the latter event, the other parties that
expanded their own use of the facilities
would need to share in the cost of the
new pole. This language is broader than
the text of Section 1.1408(b) of the
Commission’s rules. Whereas the rule
text speaks to pole replacements that are
“necessitated solely as a result of”’ the

new attachment, the language in the
Local Competition Order addresses
situations where the pole replacement is
an “opportunity” for the utility and
other attachers to “expand their own
use” of the new pole.

16. We seek comment on how to
reconcile these cost attribution
standards in the Commission’s rules and
precedent in the context of a utility
using a pole replacement that is
“necessitated solely”” by a new
attachment request as an opportunity to
upgrade the requested pole in a manner
that is not required by the new
attachment. Does Section 1.1408(b) of
our rules limit the cost-sharing
statements in our precedent? Do the
statements in our precedent establish a
cost-sharing standard for a set of facts
that is not contemplated by the codified
rule?

17. Should the Commission address
this issue by revising Section 1.1408(b)
to expressly create a presumption that
utilities directly benefit when they use
a pole replacement precipitated by a
new attachment request as an
opportunity to upgrade the pole or
expand it for its own use and should,
therefore, pay a proportional share of
the pole replacement costs? If so, what
are the specific circumstances to which
such a presumption would apply?
Specifically, we seek comment on when
an upgrade or expanded use of a pole
by a utility confers an incidental versus
direct benefit to a utility. For instance,
NCTA and other commenters urge us to
require utilities to share in the costs of
a pole replacement that results in the
utility obtaining excess capacity for its
own use. The Commission has
previously stated that, while that excess
capacity may confer benefits on utilities,
utilities are not under any obligation to
share the future revenue they may
receive due to that excess capacity, even
if they did not share in the costs of the
modification that created the excess
capacity. Further, the Commission
found that excess pole capacity could be
“particularly cumbersome” if it remains
unused for extended periods. Should
these statements be understood to mean
that the Commission has considered
excess pole capacity to be an incidental
benefit of a pole replacement rather than
a direct benefit? Are there grounds for
the Commission to conclude that excess
capacity resulting from a pole
replacement is a direct benefit to
utilities and they should, therefore,
share in the replacement costs? Are
there other benefits that a utility obtains
when a pole is replaced to accommodate
a new attachment that the Commission
should treat as incidental as opposed to
direct? Or, as utilities claim, is it

unnecessary to modify our rules to
address cost allocation when utilities
use a new attachment request that
precipitates a pole replacement as an
opportunity to upgrade the pole or
expand it for its own use? In addressing
these questions, we ask that commenters
be specific with respect to how they are
defining incidental and direct benefits,
their economic bases for those
definitions, and how they apply or do
not apply to each circumstance
proposed as a benefit to utilities.

18. If the Commission were to adopt
the presumption described above, what
would be a proportional allocation of
the costs of a pole replacement that is
precipitated by a new attacher and then
used as an opportunity for the utility to
upgrade or expand its use of the pole?
What are the incremental costs of
upgrading the class or grade of the taller
pole being installed to accommodate the
new attachment? Should the new
attacher be responsible for the
difference in cost between a taller pole
of a same type as the existing pole and
the upgraded pole, along with other
typical make-ready costs of a new
attachment (e.g., the cost of transferring
existing attachments to the new pole)?
If not, what measure should be used? If
the Commission revisits its position on
the installation of excess pole capacity,
should those costs be apportioned in a
manner similar to when multiple
attachers use an attachment request to
upgrade their existing facilities,
requiring expanded pole capacity, i.e., a
ratio of the new space on the taller pole
occupied by the new attacher to the
total amount of excess capacity on the
taller pole?

19. We also seek comment on whether
adopting a presumption that utilities
directly benefit from pole replacements
precipitated by a new attachment when
the utility uses the pole replacement as
an opportunity to upgrade or expand its
use of the pole would have a positive or
negative effect on pole attachment
negotiations and, relatedly, the
deployment of broadband facilities.
Would it facilitate and expedite
successful negotiations by eliminating
areas of dispute? Conversely, would it
increase the frequency of pole
attachment denials and delay the
deployment of broadband networks due
to utility concerns that they will not be
fully compensated for the costs caused
by the attachments? Are there potential
adverse impacts for utility ratepayers? If
so, would any of these adverse impacts
be lessened if the Commission were to
recognize specific circumstances under
which the presumption could be
rebutted? What would those
circumstances be? What evidentiary
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showing would utilities need to make to
substantiate that circumstances exist to
rebut the presumption? Do these
considerations vary based on whether
the pole is located in an “unserved
area,” and, if so, how should that term
be defined in this context?

20. Additionally, we seek comment
on how the last sentence of Section
1.1408(b) should be interpreted with
respect to pole replacements. That
sentence states, “If a party makes an
attachment to the facility after the
completion of the modification, such
party shall share proportionately in the
cost of the modification if such
modification rendered possible the
added attachment.” What time period is
reasonable “after” the pole replacement
occurs for the subsequent attacher to
share in the costs of the pole
replacement? Would any subsequent
attachment to a new pole be considered
“rendered possible” by the pole
replacement even if it occurred a
significant time later?

2. Costs and Benefits of Early Pole
Retirement

21. According to NCTA and other
attachers, “[ploles, like other utility
infrastructure, have a finite life and
require maintenance and intermittent
replacement. Replacing an older pole
with a new one necessarily allows the
utility to defer the next scheduled
replacement, including transfer of its
facilities to the new pole, and reduces
maintenance costs.” In NCTA’s view,
“where existing utility infrastructure is

. . near the end of its useful life, it is
unjust and unreasonable [under Section
224(b) of the Act] for pole owners to
shift the entire cost of a pole
replacement to a new attacher when the
pole owner itself derives the
predominant financial gain, including
in the form of betterment, from
replacing and upgrading the pole.”
Attachers argue that utilities should,
therefore, be required to pay a
proportional share of pole replacement
costs whenever a pole is replaced to
accommodate a new attachment, and
irrespective of whether they have
otherwise improved the pole. NCTA
also argues that shifting the entire cost
of a pole replacement to a new attacher
is inconsistent with Section 224(f) of the
Act because it discriminates against new
attachers ‘‘seeking to bring broadband to
an unserved area by imposing unjust
and unreasonable conditions upon
access.”

22. Utilities counter that the attachers’
position is barred by Section 1.1408(b)
of the Commission’s rules, which
mandates that new attachers bear the
costs of pole replacements necessitated

solely as a result of their new
attachments. They also assert that the
attachers misstate or misunderstand the
process and economics of scheduling a
pole for replacement. The record
indicates that utilities use internal pole
replacement programs to determine
when a pole needs to be replaced
because it is unsafe, unreliable, or unfit.
These programs involve inspections
scheduled at periodic intervals during
which the condition of a pole is
evaluated. If the pole is deemed to be in
poor condition or reaching the end of its
useful life—a status that utilities
emphasize is distinct from a pole’s
age—the utility will schedule it for
replacement. The timing of that
replacement appears to vary based on
the provisions of a particular utility’s
replacement program, but a pole that is
deteriorating but still safe and
serviceable may not be scheduled for
replacement for a period of years after
the inspection. For example, the
POWER Coalition explains that its
members conduct their inspections at
8-10 year cycles and that if it is
determined that a pole is not likely to
remain serviceable until the next cycle
(i.e., for another 8—10 years), it will be
replaced in one to two years. Utilities
argue that when those pole
replacements are accelerated to create
capacity for new attachments, they lose
the value of their capital asset that is
being retired before it has reached the
end of its useful life. For these reasons,
utilities dispute that they obtain a
benefit when a pole is replaced before
the end of its useful life. Rather, they
argue that requiring a new attacher to
pay the costs of the pole replacement
ensures that utilities are compensated
for, among other things, the lost value
of an asset that would otherwise remain
in service for years. Some utilities have
also indicated that state-level oversight
of their capital budgets and spending
cycles limits their flexibility to assume
increased capital expenditures in a
given year to accommodate
communications deployments.

23. We seek additional information
and documents that will better
substantiate the economic, legal, and
practical implications of potentially
revising our rules governing cost
sharing. We are particularly interested
in additional information and analyses
that expand the economic arguments
made by utilities and attachers,
including those addressing their
respective economic incentives and how
our rules do or do not effectively align
them. We recognize that our current cost
sharing rules have been interpreted to
shift the financial responsibility of

utilities for maintaining and replacing
their capital assets to attachers, and that
this shift inflates attachers’ pole
attachment costs. We also recognize that
the ability of utilities to deny access to
their poles due to insufficient capacity,
together with the substantial cost to
attachers having to deploy underground
infrastructure in lieu of an attachment,
potentially confers significant leverage
to utilities that may disadvantage
attachers in negotiations to obtain what
they believe is an equitable allocation of
pole replacement costs. Utilities counter
that if they are prevented from fully
realizing the value of their infrastructure
assets when a new attachment request
requires the early retirement of an
otherwise serviceable pole, there is little
incentive for them to approve the
request.

24. We seek comment on whether
revising our pole attachment rules to
require utilities to pay some portion of
the costs of replacing a pole that is
necessitated solely to accommodate a
new attachment would better align the
economic incentives of the parties, or
whether it would, as some utilities
suggest, simply incent utilities to deny
access to the pole in this circumstance.
If we were to revise our rules on this
point, what standards or formula should
be used to apportion the costs between
the utility, the new attacher, and any
other existing attachers? Should we
adopt NCTA'’s suggestion that new
attachers be responsible for the
remaining net book value of the pole
being replaced, measured by the average
depreciated bare pole investment
derived using the Commission’s pole
attachment rate formula? If we were to
adopt that standard, what, if any,
additional costs would need to be
allocated to the new and/or existing
attachers to ensure that utilities are
compensated for the costs of
attachments to their poles? What, if any,
impact would the standard proposed by
NCTA have on pole attachment rates,
costs borne by existing attachers other
than the utilities, and utility ratepayers?
The Electric Utilities argue that shifting
some of the cost of pole replacements to
utilities “would actually discriminate
against existing attachers that have
already paid the actual cost of make-
ready necessary to accommodate their
attachments.” According to Electric
Utilities ““[i]f electric utilities are
bearing the vast majority of make-ready
pole replacement costs, then those costs
will be booked to the appropriate capital
and O&M accounts (principally FERC
Accounts 364 and 593), which will, in
turn, lead to an increase in pole
attachment rates paid by all attaching
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entities subject to the FCC’s formulas.”
Is there a different standard of cost
allocation that would better balance the
incentives of the parties, be
administratively simple to apply, and be
more amenable to utilities? Have states
that regulate pole attachments adopted
rules specifying how to allocate the
upfront cost to replace a pole between
utilities and attachers that the
Commission should consider adopting
or modifying for its own use?

25. We also seek comment on the
relationship between the upfront costs
incurred to replace a pole versus the
recovery of pole replacement costs
through recurring pole attachment rates.
Specifically, would it be more efficient
and effective to require all costs
incurred to replace a pole (except where
a pole replacement is solely necessitated
by a new attachment) to be recovered
over time through the allowance for
depreciation reflected in recurring rates
calculated pursuant to the
Commission’s pole attachment rate
formulas, rather than upfront through
make-ready fees? Would the utility be
made whole for early replacement of a
structurally sound pole through the
allowance for depreciation expense
reflected in recurring pole rental rates,
given the use of accurate depreciation
rates? Do utilities use group
depreciation for poles? Do utilities’ pole
depreciation rates equally reflect the
probability of late pole replacement,
relative to average expected useful life,
and the probability of early
replacement, whether caused by the
addition of an attachment or by some
other reason? Under this approach,
would the allowance reflected in
recurring pole attachment rates through
the application of the rate of return
component of the carrying charge rate to
the net cost of a bare pole, as in the
Commission’s rate formula, fully
compensate the utility for the cost of
capital used to finance the remaining
undepreciated cost of a replacement
pole? Pole replacement costs (other than
for pole replacements solely
necessitated by a new attachment)
under this approach would be allocated
in the same way that capital,
maintenance, and administrative costs
are allocated under the Commission’s
recurring pole attachment rate formulas.
Would this approach reduce barriers to
entry and at the same time send efficient
pricing signals for pole investment and
broadband deployment? Would this
approach reduce cost allocation and rate
disputes related to pole replacement?
Could such an approach be used for
recovery of all upfront pole replacement
costs, regardless of the reason for

replacement? What are the advantages
and disadvantages of such an approach?

26. If we were to adopt a standard for
allocating the costs of a pole
replacement precipitated by a new
attachment between utility and
attachers, should utilities be able to
contest that the allocation is sufficiently
compensatory during negotiations with
attachers and, if necessary, in complaint
proceedings at the Commission, and
what showing would be required for
them to do so?

27. To help us understand the scale of
the pole replacement costs at issue, we
seek data from attachers for a broad
sample of recent, large broadband
network buildouts showing the total
number of poles to which they attached
and, of those poles, the number for
which they paid the full cost to replace
an existing pole. For each project
identified, we ask that attachers specify
the total non-recurring costs of the
project (i.e., costs for the physical
material of the poles and any and all
other assets, such as fiber and electronic
equipment, and labor costs for design,
engineering, and construction of the
network) and the total non-recurring
cost specifically for replacement poles.
We ask that attachers and utilities
provide information concerning the
condition of the poles that were
replaced and their status within the
utility’s pole inspection and
replacement program, including any
available information concerning the
term of the pole’s useful life. We also
request that utilities provide data from
their year-end 2021 accounts showing:
(1) Gross pole investment; (2)
accumulated pole depreciation expense;
(3) accumulated deferred income taxes
attributable to poles; (4) net pole
investment (i.e., gross pole investment
minus accumulated depreciation
expense minus accumulated deferred
income taxes, a result that is equivalent
to the net cost of a bare pole under the
Commission’s pole attachment
formulas); and (5) pole investment
excluded from gross pole investment (to
avoid double recovery of the same pole
costs through the collection of both non-
recurring make-ready and recurring
rental fees).

28. We seek comment on whether
revising our cost sharing rules to
recognize that utilities directly benefit
from pole replacements needed to create
capacity for new attachments and
should pay a proportional share of those
costs would have a positive or negative
impact on the negotiation of pole
attachment agreements and broadband
deployment. As the Commission has
previously recognized, Section 224 of
the Act does not authorize us to

mandate that utilities replace poles to
create capacity for new attachments. We
ask that commenters supporting or
recommending specific cost allocation
methodologies address why their
favored solution will expedite pole
attachment approvals without
increasing denials, benefit consumers by
connecting more people to broadband,
and otherwise be in the public interest.
We also seek comment on whether there
are constraints on a utility’s ability to
deny attachment based on lack of
capacity, such as the nondiscrimination
requirement in Section 224(f)(2) of the
Act. For instance, if a utility itself
provides broadband, would it be
discriminatory to deny attachment to
another broadband provider based on
lack of capacity?

C. Avoiding and Resolving Disputes
Between Utilities and Attachers

29. In addition to the questions above,
we seek comment on additional
measures that the Commission could
adopt that would enable attachers and
utilities to avoid pole replacement
disputes and/or quickly resolve them
when they occur. For instance, ExteNet
argues that the Commission should
require utilities to provide potential
attachers with information concerning
the condition of, and replacement plans
for, their poles. Would disputes
concerning the need for pole
replacements and associated costs be
avoided if attachers had access to such
information when planning their
deployments? What specific data points
would utilities need to provide potential
attachers for such disputes to be
avoided? What mechanism could
utilities use to provide such information
to attachers if required to do so (e.g., an
internal utility database) and what costs
would be associated with establishing
the mechanism(s)? Does the
Commission have jurisdiction to require
utilities to provide potential attachers
with information concerning the status
of their poles? Are there any other
revisions or additions that the
Commission can make to its rules that
would enable parties to avoid disputes
concerning pole replacements or
facilitate the private resolution of those
disputes? Beyond the topic of pole
replacements, are there other recurring
issues with the pole attachment process
that hinder the ability of broadband
providers to deploy new facilities? Are
there other infrastructure-related
barriers that broadband providers are
facing in their efforts to quickly deploy
broadband? What steps should the
Commission take to address these and
other problems that may arise, and to
accelerate their resolution?
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30. When pole replacement disputes
cannot be avoided or resolved privately
by the parties, are there additional
procedures the Commission should
adopt to expedite the resolution of pole
attachment complaints? In November
2017, the Commission established a
180-day shot clock for the Enforcement
Bureau to resolve pole access
complaints. NCTA argues that the
Commission should take the additional
step of announcing policies favoring the
placement of pole attachment
complaints arising in unserved areas on
the Accelerated Docket, which requires
that proceedings on a complaint be
concluded within 60 days. We seek
comment on whether such a step is
necessary given the 180-day shot clock
for pole access complaints and the
discretion already afforded to
Commission staff to place a complaint
on the Accelerated Docket if they deem
it suitable. We seek comment on the
specific criteria the Commission would
include in a policy that would guide
Commission staff on when pole
attachment complaints should be placed
on the Accelerated Docket. For example,
should the Commission’s policy take
into account the number and
complexity of the claims, need for
discovery, need for expert affidavits,
and ability of the parties to stipulate to
facts? If the Commission were to adopt
a policy that favors including pole
attachment complaints on the
Accelerated Docket, should it be limited
to complaints that raise only discrete
pole access issues and do not require
the Commission to consider whether a
rate, term, or condition of attachment is
unjust or unreasonable? We also seek
comment on any other procedural
mechanisms that would expedite the
resolution of complaints before the
Commission concerning pole
replacements. We also seek comment on
whether there is additional clarity the
Commission can provide on the scope of
refunds available under the
Commission’s existing rules governing
pole attachment complaints.

31. The Commission, as part of its
continuing effort to advance digital
equity for all, including people of color,
persons with disabilities, persons who
live in rural or Tribal areas, and others
who are or have been historically
underserved, marginalized, or adversely
affected by persistent poverty or
inequality, invites comment on any
equity-related considerations and
benefits (if any) that may be associated
with the proposals and issues discussed
herein. Specifically, we seek comment
on how our proposals may promote or
inhibit advances in diversity, equity,

inclusion, and accessibility, as well the
scope of the Commission’s relevant legal
authority.

II. Initial Regulatory Flexibility
Analysis

32. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities
from the policies and rule changes
proposed in this Second Further Notice.
The Commission requests written public
comment on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the Second Further
Notice. The Commission will send a
copy of the Second Further Notice,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the Second Further Notice and
IRFA (or summaries thereof) will be
published in the Federal Register.

A. Need for, and Objectives of, the
Proposed Rule Changes

33. The Second Further Notice seeks
comment on ways to eliminate or
expedite the resolution of pole
replacement disputes by establishing
clear standards for when and how the
cost causation and cost sharing
requirements in Section 1.1408(b) of the
Commission’s rules apply to pole
replacements. The Second Further
Notice specifically seeks comment on
situations in which a pole replacement
is not “necessitated solely”” by a new
attachment request, whether and to
what extent utilities directly benefit
from various types of pole replacements,
and if the Commission should establish
standards for when utilities should be
required to pay a proportional share of
pole replacement costs. Additionally,
the Second Further Notice seeks
comment on whether the Commission
should adopt an express presumption
with regard to whether utilities directly
benefit when they use pole
replacements precipitated by
attachment requests to upgrade or
enhance their poles, as well as whether
the Commission has previously
embraced or rejected such a
presumption. Comments are also sought
regarding the circumstances in which
such a presumption would apply, how
relevant costs would be allocated, and
whether this presumption would
positively or negatively impact pole
attachment negotiations and, relatedly,
broadband deployment.

34. The Second Further Notice also
seeks comment on the costs and benefits
of early pole retirements. Specifically,
when retiring a pole early to
accommodate a new attachment, the
Second Further Notice seeks comment
on whether a revision of the
Commission’s pole attachment rules to
require utilities to pay a portion of the
costs of the pole replacement would
help to align parties’ economic
incentives. The Second Further Notice
seeks comment on whether it would be
more efficient and effective to require
all costs incurred to replace a
structurally sound pole for reasons other
than insufficient capacity to be
recovered over time through the
allowance for depreciation reflected in
recurring rates calculated pursuant to
the Commission’s pole attachment rate
formulas, rather than upfront through
make-ready fees. It also seeks comment
on whether a revision of the
Commission’s cost sharing rules to
recognize that utilities directly benefit
from pole replacements that create
capacity for new attachments and
should thus pay a proportional share of
the costs would positively or negatively
affect negotiations of pole attachment
agreements and broadband deployment.
The Second Further Notice seeks
comment on whether the Commission
should explicitly define certain key
terms related to pole replacements and
the rules governing them, including
“necessitated solely”” and “‘red-tagged.”
Finally, the Second Further Notice seeks
comment on measures the Commission
could adopt to avoid disputes
concerning pole replacements and
expedite the resolution of complaints
concerning pole replacements and
provide more clarity with respect to the
scope of refunds and payments that may
be ordered if the Commission
determines that a pole attachment rate,
term, or condition is unjust and
unreasonable.

B. Legal Basis

35. The proposed action is authorized
under Sections 1-4, 201, 202, 214, 224,
251, and 303(r) of the Communications
Act of 1934, as amended, 47 U.S.C. 151—
54, 201, 202, 214, 224, 251, and 303(1).

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

36. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“‘small business,” ““small
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organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small-business concern”
under the Small Business Act.” A
“small-business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

37. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. Our actions, over time,
may affect small entities that are not
easily categorized at present. We
therefore describe here, at the outset,
three broad groups of small entities that
could be directly affected herein. First,
while there are industry specific size
standards for small businesses that are
used in the regulatory flexibility
analysis, according to data from the
Small Business Administration’s (SBA)
Office of Advocacy, in general a small
business is an independent business
having fewer than 500 employees. These
types of small businesses represent
99.9% of all businesses in the United
States, which translates to 32.5 million
businesses.

38. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” The Internal Revenue Service
(IRS) uses a revenue benchmark of
$50,000 or less to delineate its annual
electronic filing requirements for small
exempt organizations. Nationwide, for
tax year 2020, there were approximately
447,689 small exempt organizations in
the U.S. reporting revenues of $50,000
or less according to the registration and
tax data for exempt organizations
available from the IRS.

39. Finally, the small entity described
as a “‘small governmental jurisdiction”
is defined generally as “governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2017 Census of
Governments indicate that there were
90,075 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 36,931 general
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,040 special purpose governments—
independent school districts with
enrollment populations of less than
50,000. Accordingly, based on the 2017
U.S. Census of Governments data, we

estimate that at least 48,971 entities fall
into the category of ‘“‘small
governmental jurisdictions.”

40. Wired Broadband internet Access
Service Providers. (Wired ISPs).
Providers of wired broadband internet
access service include various types of
providers except dial-up internet access
providers. Wireline service that
terminates at an end user location or
mobile device and enables the end user
to receive information from and/or send
information to the internet at
information transfer rates exceeding 200
kilobits per second (kbps) in at least one
direction is classified as a broadband
connection under the Commission’s
rules. Wired broadband internet services
fall in the Wired Telecommunications
Carriers industry. The SBA small
business size standard for this industry
classifies firms having 1,500 or fewer
employees as small. U.S. Census Bureau
data for 2017 show that there were 3,054
firms that operated in this industry for
the entire year. Of this number, 2,964
firms operated with fewer than 250
employees. Additionally, according to
Commission data on internet access
services as of December 31, 2018,
nationwide there were approximately
2,700 providers of connections over 200
kbps in at least one direction using
various wireline technologies. The
Commission does not collect data on the
number of employees for providers of
these services, therefore, at this time we
are not able to estimate the number of
providers that would qualify as small
under the SBA’s small business size
standard. However, in light of the
general data on fixed technology service
providers in the Commission’s 2020
Communications Marketplace Report,
we believe that the majority of wireline
internet access service providers can be
considered small entities.

41. Internet Service Providers (Non-
Broadband). Internet access service
providers using client-supplied
telecommunications connections (e.g.,
dial-up ISPs) as well as VoIP service
providers using client-supplied
telecommunications connections fall in
the industry classification of All Other
Telecommunications. The SBA small
business size standard for this industry
classifies firms with annual receipts of
$35 million or less as small. For this
industry, U.S. Census Bureau data for
2017 show that there were 1,079 firms
in this industry that operated for the
entire year. Of those firms, 1,039 had
revenue of less than $25 million.
Consequently, under the SBA size
standard a majority of firms in this
industry can be considered small.

42. Wired Telecommunications
Carriers. The U.S. Census Bureau

defines this industry as establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired communications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VolP services, wired
(cable) audio and video programming
distribution, and wired broadband
internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.
Wired Telecommunications Carriers are
also referred to as wireline carriers or
fixed local service providers.

43. The SBA small business size
standard for Wired Telecommunications
Carriers classifies firms having 1,500 or
fewer employees as small. U.S. Census
Bureau data for 2017 show that there
were 3,054 firms that operated in this
industry for the entire year. Of this
number, 2,964 firms operated with
fewer than 250 employees.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 5,183 providers that
reported they were engaged in the
provision of fixed local services. Of
these providers, the Commission
estimates that 4,737 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, most of these
providers can be considered small
entities.

44. Local Exchange Carriers (LECs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
local exchange services. Providers of
these services include both incumbent
and competitive local exchange service
providers. Wired Telecommunications
Carriers is the closest industry with an
SBA small business size standard.
Wired Telecommunications Carriers are
also referred to as wireline carriers or
fixed local service providers. The SBA
small business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
that operated in this industry for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Additionally, based on
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Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 5,183
providers that reported they were fixed
local exchange service providers. Of
these providers, the Commission
estimates that 4,737 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, most of these
providers can be considered small
entities.

45. Incumbent Local Exchange
Carriers (Incumbent LECs). Neither the
Commission nor the SBA have
developed a small business size
standard specifically for incumbent
local exchange carriers. Wired
Telecommunications Carriers is the
closest industry with an SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
in this industry that operated for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 1,227
providers that reported they were
incumbent local exchange service
providers. Of these providers, the
Commission estimates that 929
providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard, the
Commission estimates that the majority
of incumbent local exchange carriers
can be considered small entities.

46. Competitive Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small businesses
specifically applicable to local exchange
services. Providers of these services
include several types of competitive
local exchange service providers. Wired
Telecommunications Carriers is the
closest industry with an SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
that operated in this industry for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 3,956
providers that reported they were
competitive local exchange service
providers. Of these providers, the

Commission estimates that 3,808
providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
most of these providers can be
considered small entities.

47. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for Interexchange
Carriers. Wired Telecommunications
Carriers is the closest industry with an
SBA small business size standard. The
SBA small business size standard for
Wired Telecommunications Carriers
classifies firms having 1,500 or fewer
employees as small. U.S. Census Bureau
data for 2017 show that there were 3,054
firms that operated in this industry for
the entire year. Of this number, 2,964
firms operated with fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 151
providers that reported they were
engaged in the provision of
interexchange services. Of these
providers, the Commission estimates
that 131 providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard, the
Commission estimates that the majority
of providers in this industry can be
considered small entities.

48. Operator Service Providers (OSPs).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for operator
service providers. The closest applicable
industry with an SBA small business
size standard is Wired
Telecommunications Carriers. The SBA
small business size standard classifies a
business as small if it has 1,500 or fewer
employees. U.S. Census Bureau data for
2017 show that there were 3,054 firms
in this industry that operated for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 32
providers that reported they were
engaged in the provision of operator
services. Of these providers, the
Commission estimates that all 32
providers have 1,500 or fewer
employees. Consequently, using the
SBA'’s small business size standard, all
of these providers can be considered
small entities.

49. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a definition for small businesses
specifically applicable to Other Toll
Carriers. This category includes toll
carriers that do not fall within the

categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. Wired
Telecommunications Carriers is the
closest industry with an SBA small
business size standard. The SBA small
business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
in this industry that operated for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 115
providers that reported they were
engaged in the provision of other toll
services. Of these providers, the
Commission estimates that 113
providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
most of these providers can be
considered small entities.

50. The broadband internet access
service provider category covered by
these new rules may cover multiple
wireless firms and categories of
regulated wireless services. Thus, to the
extent the wireless services listed below
are used by wireless firms for broadband
internet access service, the actions may
have an impact on those small
businesses as set forth above and further
below. In addition, for those services
subject to auctions, we note that, as a
general matter, the number of winning
bidders that claim to qualify as small
businesses at the close of an auction
does not necessarily represent the
number of small businesses currently in
service. Also, the Commission does not
generally track subsequent business size
unless, in the context of assignments
and transfers or reportable eligibility
events, unjust enrichment issues are
implicated.

51. Wireless Telecommunications
Carriers (except Satellite). This industry
comprises establishments engaged in
operating and maintaining switching
and transmission facilities to provide
communications via the airwaves.
Establishments in this industry have
spectrum licenses and provide services
using that spectrum, such as cellular
services, paging services, wireless
internet access, and wireless video
services. The SBA size standard for this
industry classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that
there were 2,893 firms in this industry
that operated for the entire year. Of that
number, 2,837 firms employed fewer
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than 250 employees. Additionally,
based on Commission data in the 2021
Universal Service Monitoring Report, as
of December 31, 2020, there were 797
providers that reported they were
engaged in the provision of wireless
services. Of these providers, the
Commission estimates that 715
providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
most of these providers can be
considered small entities.

52. Wireless Communications
Services. Wireless Communications
Services (WCS) can be used for a variety
of fixed, mobile, radiolocation, and
digital audio broadcasting satellite
services. Wireless spectrum is made
available and licensed for the provision
of wireless communications services in
several frequency bands subject to Part
27 of the Commission’s rules. Wireless
Telecommunications Carriers (except
Satellite) is the closest industry with an
SBA small business size standard
applicable to these services. The SBA
small business size standard for this
industry classifies a business as small if
it has 1,500 or fewer employees. U.S.
Census Bureau data for 2017 show that
there were 2,893 firms that operated in
this industry for the entire year. Of this
number, 2,837 firms employed fewer
than 250 employees. Thus under the
SBA size standard, the Commission
estimates that a majority of licensees in
this industry can be considered small.

53. The Commission’s small business
size standards with respect to WCS
involve eligibility for bidding credits
and installment payments in the auction
of licenses for the various frequency
bands included in WCS. When bidding
credits are adopted for the auction of
licenses in WCS frequency bands, such
credits may be available to several types
of small businesses based average gross
revenues (small, very small and
entrepreneur) pursuant to the
competitive bidding rules adopted in
conjunction with the requirements for
the auction and/or as identified in the
designated entities section in Part 27 of
the Commission’s rules for the specific
WCS frequency bands.

54. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission

does not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

55. 1670-1675 MHz Services. These
wireless communications services can
be used for fixed and mobile uses,
except aeronautical mobile. Wireless
Telecommunications Carriers (except
Satellite) is the closest industry with an
SBA small business size standard
applicable to these services. The SBA
size standard for this industry classifies
a business as small if it has 1,500 or
fewer employees. U.S. Census Bureau
data for 2017 show that there were 2,893
firms that operated in this industry for
the entire year. Of this number, 2,837
firms employed fewer than 250
employees. Thus under the SBA size
standard, the Commission estimates that
a majority of licensees in this industry
can be considered small.

56. According to Commission data as
of November 2021, there were three
active licenses in this service. The
Commission’s small business size
standards with respect to 1670-1675
MHz Services involve eligibility for
bidding credits and installment
payments in the auction of licenses for
these services. For licenses in the 1670—
1675 MHz service band, a ‘“‘small
business” is defined as an entity that,
together with its affiliates and
controlling interests, has average gross
revenues not exceeding $40 million for
the preceding three years, and a “very
small business” is defined as an entity
that, together with its affiliates and
controlling interests, has had average
annual gross revenues not exceeding
$15 million for the preceding three
years. The 1670-1675 MHz service band
auction’s winning bidder did not claim
small business status.

57. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission
does not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

58. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and
specialized mobile radio telephony
carriers. The closest applicable industry
with an SBA small business size
standard is Wireless
Telecommunications Carriers (except
Satellite). The size standard for this
industry under SBA rules is that a
business is small if it has 1,500 or fewer
employees. For this industry, U.S.
Census Bureau data for 2017 show that
there were 2,893 firms that operated for
the entire year. Of this number, 2,837
firms employed fewer than 250
employees. Additionally, based on
Commission data in the 2021 Universal
Service Monitoring Report, as of
December 31, 2020, there were 407
providers that reported they were
engaged in the provision of cellular,
personal communications services, and
specialized mobile radio services. Of
these providers, the Commission
estimates that 333 providers have 1,500
or fewer employees. Consequently,
using the SBA’s small business size
standard, most of these providers can be
considered small entities.

59. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum encompasses
services in the 1850—1910 and 1930—
1990 MHz bands. The closest industry
with an SBA small business size
standard applicable to these services is
Wireless Telecommunications Carriers
(except Satellite). The SBA small
business size standard for this industry
classifies a business as small if it has
1,500 or fewer employees. U.S. Census
Bureau data for 2017 show that there
were 2,893 firms that operated in this
industry for the entire year. Of this
number, 2,837 firms employed fewer
than 250 employees. Thus under the
SBA size standard, the Commission
estimates that a majority of licensees in
this industry can be considered small.

60. Based on Commission data as of
November 2021, there were
approximately 5,060 active licenses in
the Broadband PCS service. The
Commission’s small business size
standards with respect to Broadband
PCS involve eligibility for bidding
credits and installment payments in the
auction of licenses for these services. In
auctions for these licenses, the
Commission defined “small business”
as an entity that, together with its
affiliates and controlling interests, has
average gross revenues not exceeding
$40 million for the preceding three
years, and a ‘“very small business’ as an
entity that, together with its affiliates
and controlling interests, has had
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average annual gross revenues not
exceeding $15 million for the preceding
three years. Winning bidders claiming
small business credits won Broadband
PCS licenses in C, D, E, and F Blocks.

61. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission
does not collect data on the number of
employees for licensees providing these,
at this time we are not able to estimate
the number of licensees with active
licenses that would qualify as small
under the SBA’s small business size
standard.

62. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission initially defined a “small
business” for C- and F-Block licenses as
an entity that has average gross revenues
of $40 million or less in the three
previous calendar years. For F-Block
licenses, an additional small business
size standard for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards,
defining “small entity”” in the context of
broadband PCS auctions, have been
approved by the SBA. No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that claimed small business status in the
first two C-Block auctions. A total of 93
bidders that claimed small business
status won approximately 40% of the
1,479 licenses in the first auction for the
D, E, and F Blocks. On April 15, 1999,
the Commission completed the
reauction of 347 C-, D-, E-, and F-Block
licenses in Auction No. 22. Of the 57
winning bidders in that auction, 48
claimed small business status and won
277 licenses.

63. Specialized Mobile Radio
Licenses. Special Mobile Radio (SMR)
licenses allow licensees to provide land
mobile communications services (other
than radiolocation services) in the 800
MHz and 900 MHz spectrum bands on

a commercial basis including but not
limited to services used for voice and
data communications, paging, and
facsimile services, to individuals,
Federal Government entities, and other
entities licensed under Part 90 of the
Commission’s rules. Wireless
Telecommunications Carriers (except
Satellite) is the closest industry with an
SBA small business size standard
applicable to these services. The SBA
size standard for this industry classifies
a business as small if it has 1,500 or
fewer employees. For this industry, U.S.
Census Bureau data for 2017 show that
there were 2,893 firms in this industry
that operated for the entire year. Of this
number, 2,837 firms employed fewer
than 250 employees. Additionally,
based on Commission data in the 2021
Universal Service Monitoring Report, as
of December 31, 2020, there were 119
providers that reported they were of
SMR (dispatch) providers. Of this
number, the Commission estimates that
all 119 providers have 1,500 or fewer
employees. Consequently, using the
SBA’s small business size standard,
these 119 SMR licensees can be
considered small entities.

64. Based on Commission data as of
December 2021, there were 3,924 active
SMR licenses. However, since the
Commission does not collect data on the
number of employees for licensees
providing SMR services, at this time we
are not able to estimate the number of
licensees with active licenses that
would qualify as small under the SBA’s
small business size standard.
Nevertheless, for purposes of this
analysis the Commission estimates that
the majority of SMR licensees can be
considered small entities using the
SBA'’s small business size standard.

65. Lower 700 MHz Band Licenses.
The lower 700 MHz band encompasses
spectrum in the 698-746 MHz
frequency bands. Permissible operations
in these bands include flexible fixed,
mobile, and broadcast uses, including
mobile and other digital new broadcast
operation; fixed and mobile wireless
commercial services (including FDD-
and TDD-based services); as well as
fixed and mobile wireless uses for
private, internal radio needs, two-way
interactive, cellular, and mobile
television broadcasting services.
Wireless Telecommunications Carriers
(except Satellite) is the closest industry
with an SBA small business size
standard applicable to licenses
providing services in these bands. The
SBA small business size standard for
this industry classifies a business as
small if it has 1,500 or fewer employees.
U.S. Census Bureau data for 2017 show
that there were 2,893 firms that operated

in this industry for the entire year. Of
this number, 2,837 firms employed
fewer than 250 employees. Thus under
the SBA size standard, the Commission
estimates that a majority of licensees in
this industry can be considered small.

66. According to Commission data as
of December 2021, there were
approximately 2,824 active Lower 700
MHz Band licenses. The Commission’s
small business size standards with
respect to Lower 700 MHz Band
licensees involve eligibility for bidding
credits and installment payments in the
auction of licenses. For auctions of
Lower 700 MHz Band licenses the
Commission adopted criteria for three
groups of small businesses. A very small
business was defined as an entity that,
together with its affiliates and
controlling interests, has average annual
gross revenues not exceeding $15
million for the preceding three years, a
small business was defined as an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not exceeding $40 million for
the preceding three years, and an
entrepreneur was defined as an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not exceeding $3 million for
the preceding three years. In auctions
for Lower 700 MHz Band licenses
seventy-two winning bidders claiming a
small business classification won 329
licenses, twenty-six winning bidders
claiming a small business classification
won 214 licenses, and three winning
bidders claiming a small business
classification won all five auctioned
licenses.

67. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission
does not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

68. Upper 700 MHz Band Licenses.
The upper 700 MHz band encompasses
spectrum in the 746—806 MHz bands.
Upper 700 MHz D Block licenses are
nationwide licenses associated with the
758-763 MHz and 788-793 MHz bands.
Permissible operations in these bands
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include flexible fixed, mobile, and
broadcast uses, including mobile and
other digital new broadcast operation;
fixed and mobile wireless commercial
services (including FDD- and TDD-
based services); as well as fixed and
mobile wireless uses for private,
internal radio needs, two-way
interactive, cellular, and mobile
television broadcasting services.
Wireless Telecommunications Carriers
(except Satellite) is the closest industry
with an SBA small business size
standard applicable to licenses
providing services in these bands. The
SBA small business size standard for
this industry classifies a business as
small if it has 1,500 or fewer employees.
U.S. Census Bureau data for 2017 show
that there were 2,893 firms that operated
in this industry for the entire year. Of
that number, 2,837 firms employed
fewer than 250 employees. Thus, under
the SBA size standard, the Commission
estimates that a majority of licensees in
this industry can be considered small.

69. According to Commission data as
of December 2021, there were
approximately 152 active Upper 700
MHz Band licenses. The Commission’s
small business size standards with
respect to Upper 700 MHz Band
licensees involve eligibility for bidding
credits and installment payments in the
auction of licenses. For the auction of
these licenses, the Commission defined
a “small business” as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $40 million for
the preceding three years, and a “very
small business” an entity that, together
with its affiliates and controlling
principals, has average gross revenues
that are not more than $15 million for
the preceding three years. Pursuant to
these definitions, three winning bidders
claiming very small business status won
five of the twelve available licenses.

70. Air-Ground Radiotelephone
Service. Air-Ground Radiotelephone
Service is a wireless service in which
licensees are authorized to offer and
provide radio telecommunications
service for hire to subscribers in aircraft.
A licensee may provide any type of air-
ground service (i.e., voice telephony,
broadband internet, data, etc.) to aircraft
of any type, and serve any or all aviation
markets (commercial, government, and
general). A licensee must provide
service to aircraft and may not provide
ancillary land mobile or fixed services
in the 800 MHz air-ground spectrum.

71. The closest industry with an SBA
small business size standard applicable
to these services is Wireless
Telecommunications Carriers (except
Satellite). The SBA small business size

standard for this industry classifies a
business as small if it has 1,500 or fewer
employees. U.S. Census Bureau data for
2017 show that there were 2,893 firms
that operated in this industry for the
entire year. Of this number, 2,837 firms
employed fewer than 250 employees.
Thus under the SBA size standard, the
Commission estimates that a majority of
licensees in this industry can be
considered small.

72. Based on Commission data as of
December 2021, there were
approximately four licensees with 110
active licenses in the Air-Ground
Radiotelephone Service. The
Commission’s small business size
standards with respect to Air-Ground
Radiotelephone Service involve
eligibility for bidding credits and
installment payments in the auction of
licenses. For purposes of auctions, the
Commission defined “‘small business”
as an entity that, together with its
affiliates and controlling interests, has
average gross revenues not exceeding
$40 million for the preceding three
years, and a ‘“very small business” as an
entity that, together with its affiliates
and controlling interests, has had
average annual gross revenues not
exceeding $15 million for the preceding
three years. In the auction of Air-
Ground Radiotelephone Service licenses
in the 800 MHz band, neither of the two
winning bidders claimed small business
status.

73. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, the Commission does not
collect data on the number of employees
for licensees providing these services
therefore, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

74. 3650-3700 MHz band. Wireless
broadband service licensing in the
3650-3700 MHz band provides for
nationwide, non-exclusive licensing of
terrestrial operations, utilizing
contention-based technologies, in the
3650 MHz band (i.e., 3650-3700 MHz).
Licensees are permitted to provide
services on a non-common carrier and/
or on a common carrier basis. Wireless
broadband services in the 3650—3700
MHz band fall in the Wireless

Telecommunications Carriers (except
Satellite) industry with an SBA small
business size standard that classifies a
business as small if it has 1,500 or fewer
employees. U.S. Census Bureau data for
2017 show that there were 2,893 firms
that operated in this industry for the
entire year. Of this number, 2,837 firms
employed fewer than 250 employees.
Thus under the SBA size standard, the
Commission estimates that a majority of
licensees in this industry can be
considered small.

75. The Commission has not
developed a small business size
standard applicable to 3650—-3700 MHz
band licensees. Based on the licenses
that have been granted, however, we
estimate that the majority of licensees in
this service are small internet Access
Service Providers (ISPs). As of
November 2021, Commission data
shows that there were 902 active
licenses in the 3650-3700 MHz band.
However, since the Commission does
not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

76. Fixed Microwave Services. Fixed
microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. They
also include the Upper Microwave
Flexible Use Service (UMFUS),
Millimeter Wave Service (70/80/90
GHz), Local Multipoint Distribution
Service (LMDS), the Digital Electronic
Message Service (DEMS), 24 GHz
Service, Multiple Address Systems
(MAS), and Multichannel Video
Distribution and Data Service (MVDDS),
where in some bands licensees can
choose between common carrier and
non-common carrier status. Wireless
Telecommunications Carriers (except
Satellite) is the closest industry with an
SBA small business size standard
applicable to these services. The SBA
small size standard for this industry
classifies a business as small if it has
1,500 or fewer employees. U.S. Census
Bureau data for 2017 show that there
were 2,893 firms that operated in this
industry for the entire year. Of this
number, 2,837 firms employed fewer
than 250 employees. Thus under the
SBA size standard, the Commission
estimates that a majority of fixed
microwave service licensees can be
considered small.

77. The Commission’s small business
size standards with respect to fixed
microwave services involve eligibility
for bidding credits and installment
payments in the auction of licenses for
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the various frequency bands included in
fixed microwave services. When
bidding credits are adopted for the
auction of licenses in fixed microwave
services frequency bands, such credits
may be available to several types of
small businesses based average gross
revenues (small, very small and
entrepreneur) pursuant to the
competitive bidding rules adopted in
conjunction with the requirements for
the auction and/or as identified in Part
101 of the Commission’s rules for the
specific fixed microwave services
frequency bands.

78. In frequency bands where licenses
were subject to auction, the Commission
notes that as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Further, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission
does not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

79. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (MDS) and
Multichannel Multipoint Distribution
Service (MMDS) systems, and “wireless
cable,” transmit video programming to
subscribers and provide two-way high
speed data operations using the
microwave frequencies of the
Broadband Radio Service (BRS) and
Educational Broadband Service (EBS)
(previously referred to as the
Instructional Television Fixed Service
(ITFS)). Wireless cable operators that
use spectrum in the BRS often
supplemented with leased channels
from the EBS, provide a competitive
alternative to wired cable and other
multichannel video programming
distributors. Wireless cable
programming to subscribers resembles
cable television, but instead of coaxial
cable, wireless cable uses microwave
channels.

80. In light of the use of wireless
frequencies by BRS and EBS services,
the closest industry with an SBA small
business size standard applicable to
these services is Wireless
Telecommunications Carriers (except
Satellite). The SBA small business size
standard for this industry classifies a

business as small if it has 1,500 or fewer
employees. U.S. Census Bureau data for
2017 show that there were 2,893 firms
that operated in this industry for the
entire year. Of this number, 2,837 firms
employed fewer than 250 employees.
Thus under the SBA size standard, the
Commission estimates that a majority of
licensees in this industry can be
considered small.

81. According to Commission data as
December 2021, there were
approximately 5,869 active BRS and
EBS licenses. The Commission’s small
business size standards with respect to
BRS involves eligibility for bidding
credits and installment payments in the
auction of licenses for these services.
For the auction of BRS licenses, the
Commission adopted criteria for three
groups of small businesses. A very small
business is an entity that, together with
its affiliates and controlling interests,
has average annual gross revenues
exceed $3 million and did not exceed
$15 million for the preceding three
years, a small business is an entity that,
together with its affiliates and
controlling interests, has average gross
revenues exceed $15 million and did
not exceed $40 million for the preceding
three years, and an entrepreneur is an
entity that, together with its affiliates
and controlling interests, has average
gross revenues not exceeding $3 million
for the preceding three years. Of the ten
winning bidders for BRS licenses, two
bidders claiming the small business
status won 4 licenses, one bidder
claiming the very small business status
won three licenses and two bidders
claiming entrepreneur status won six
licenses. One of the winning bidders
claiming a small business status
classification in the BRS license auction
has an active licenses as of December
2021.

82. The Commission’s small business
size standards for EBS define a small
business as an entity that, together with
its affiliates, its controlling interests and
the affiliates of its controlling interests,
has average gross revenues that are not
more than $55 million for the preceding
five (5) years, and a very small business
is an entity that, together with its
affiliates, its controlling interests and
the affiliates of its controlling interests,
has average gross revenues that are not
more than $20 million for the preceding
five (5) years. In frequency bands where
licenses were subject to auction, the
Commission notes that as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Further,
the Commission does not generally track

subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
Additionally, since the Commission
does not collect data on the number of
employees for licensees providing these
services, at this time we are not able to
estimate the number of licensees with
active licenses that would qualify as
small under the SBA’s small business
size standard.

83. Satellite Telecommunications.
This industry comprises firms
“primarily engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Satellite
telecommunications service providers
include satellite and earth station
operators. The SBA small business size
standard for this industry classifies a
business with $35 million or less in
annual receipts as small. U.S. Census
Bureau data for 2017 show that 275
firms in this industry operated for the
entire year. Of this number, 242 firms
had revenue of less than $25 million.
Additionally, based on Commission
data in the 2021 Universal Service
Monitoring Report, as of December 31,
2020, there were 71 providers that
reported they were engaged in the
provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 48 providers have
1,500 or fewer employees. Consequently
using the SBA’s small business size
standard, a little more than of these
providers can be considered small
entities.

84. All Other Telecommunications.
This industry is comprised of
establishments primarily engaged in
providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems. Providers of internet
services (e.g. dial-up ISPs) or voice over
internet protocol (VoIP) services, via
client-supplied telecommunications
connections are also included in this
industry. The SBA small business size
standard for this industry classifies
firms with annual receipts of $35
million or less as small. U.S. Census
Bureau data for 2017 show that there
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were 1,079 firms in this industry that
operated for the entire year. Of those
firms, 1,039 had revenue of less than
$25 million. Based on this data, the
Commission estimates that the majority
of “All Other Telecommunications”
firms can be considered small.

85. Because Section 706 of the Act
requires us to monitor the deployment
of broadband using any technology, we
anticipate that some broadband service
providers may not provide telephone
service. Accordingly, we describe below
other types of firms that may provide
broadband services, including cable
companies, MDS providers, and
utilities, among others.

86. Cable and Other Subscription
Programming. The U.S. Census Bureau
defines this industry as establishments
primarily engaged in operating studios
and facilities for the broadcasting of
programs on a subscription or fee basis.
The broadcast programming is typically
narrowcast in nature (e.g., limited
format, such as news, sports, education,
or youth-oriented). These
establishments produce programming in
their own facilities or acquire
programming from external sources. The
programming material is usually
delivered to a third party, such as cable
systems or direct-to-home satellite
systems, for transmission to viewers.
The SBA small business size standard
for this industry classifies firms with
annual receipts less than $41.5 million
as small. Based on U.S. Census Bureau
data for 2017, 378 firms operated in this
industry during that year. Of that
number, 149 firms operated with
revenue of less than $25 million a year
and 44 firms operated with revenue of
$25 million or more. Based on this data,
the Commission estimates that a
majority of firms in this industry are
small.

87. Cable Companies and Systems
(Rate Regulation). The Commission has
developed its own small business size
standard for the purpose of cable rate
regulation. Under the Commission’s
rules, a “small cable company” is one
serving 400,000 or fewer subscribers
nationwide. Based on available data, as
of December 2020, there were
approximately 45,308,192 basic cable
video subscribers in the top Cable MSOs
in the United States. Only five cable
operators serving cable video
subscribers in the top Cable MSOs had
more than 400,000 subscribers.
Accordingly, the Commission estimates
that the majority of cable operators are
small.

88. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, contains a size
standard for small cable system

operators, which classifies ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than one percent of all subscribers in
the United States and is not affiliated
with any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000,” as small. As of
December 2020, there were
approximately 45,308,192 basic cable
video subscribers in the top Cable MSOs
in the United States. Accordingly, an
operator serving fewer than 453,082
subscribers shall be deemed a small
operator if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, all but five of
the cable operators in the Top Cable
MSOs have less than 453,082
subscribers and can be considered small
entities under this size standard. We
note however, that the Commission
neither requests nor collects information
on whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million.
Therefore, we are unable at this time to
estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

89. Electric Power Generators,
Transmitters, and Distributors. The U.S.
Census Bureau defines the utilities
sector industry as comprised of
“establishments, primarily engaged in
generating, transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy; (2) operate transmission
systems that convey the electricity from
the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or
the transmission system to the final
consumer.” This industry group is
categorized based on fuel source and
includes Hydroelectric Power
Generation, Fossil Fuel Electric Power
Generation, Nuclear Electric Power
Generation, Solar Electric Power
Generation, Wind Electric Power
Generation, Geothermal Electric Power
Generation, Biomass Electric Power
Generation, Other Electric Power
Generation, Electric Bulk Power
Transmission and Control and Electric
Power Distribution.

90. The SBA has established a small
business size standard for each of these
groups based on the number of
employees which ranges from having

fewer than 250 employees to having
fewer than 1,000 employees. U.S.
Census Bureau data for 2017 indicate
that for the Electric Power Generation,
Transmission and Distribution industry
there were 1,693 firms that operated in
this industry for the entire year. Of this
number, 1,552 firms had less than 250
employees. Based on this data and the
associated SBA size standards, the
majority of firms in this industry can be
considered small entities.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

91. The Second Further Notice seeks
comment on ways to effectively resolve
pole replacement disputes through the
establishment of standards for when and
how utilities and attachers must share
in the costs of a pole replacement
necessitated by an attachment request.
The Second Further Notice does not
definitively propose any changes to the
Commission’s current pole attachment
rules, but does request that commenters
address the legal implications of any
rule revisions they propose, which may
include reporting, recordkeeping, and
other compliance requirements. For
example, the Second Further Notice
seeks comment on whether the
Commission has jurisdiction to require
utilities to share information concerning
the status of utility poles with attachers
and, if so, the mechanism through
which such information would be
provided.

92. The Second Further Notice seeks
comment on what situations exist in
which a pole replacement is not
“necessitated solely” by a new
attachment request and whether
codifying a definition of this phrase
would be helpful for parties seeking to
comply with Section 1.1408(b) of the
Commission’s rules. With respect to
utility benefits, the Second Further
Notice seeks comment on how to
identify and quantify the costs
associated with a pole replacement that
are proportional to the direct benefit
obtained by a utility from a replacement
not necessitated solely by a new
attachment request. The Second Further
Notice also seeks comment on whether
the Commission should revise its pole
attachment rules to recognize that
utilities directly benefit from pole
replacements caused by new attachment
requests and establish clear standards
for when utilities should be required to
pay a proportional share of pole
replacement costs. Further, the Second
Further Notice seeks comment on
whether the Commission should adopt
an express presumption that utilities
directly benefit when they use pole
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replacements precipitated by an
attachment request to upgrade or
enhance their poles. The Commission
then asks how costs should be allocated
between utilities and attachers if such a
presumption is adopted and whether
the Commission should revise its cost
sharing rules to require utilities to pay
a portion of the costs of replacing a pole
to create capacity for new attachments.
The Commission also seeks comment on
the scope of utility liability for pole
attachment rate refunds when rates are
found to be unjust and unreasonable.
Should commenters provide compelling
arguments, some or all of these
proposals could be adopted. The
guidance and clarity offered by these
proposals would lessen the compliance
impact on small utilities and attaching
entities with regard to pole
replacements and pole attachment rate
refunds.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

93. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

94. The Second Further Notice does
not propose specific changes to the
Commission’s pole attachment rules,
but seeks comment on whether the
Commission should revise its rules to
eliminate and expedite the resolution of
pole replacement disputes between
utilities and attachers and provide
clarity with respect to the pole
attachment rate refund liability for
utilities. The Commission’s objective in
requesting this information is to
determine whether it can and should
establish clear standards for when and
how attachers and utilities must share
the costs of a pole replacement
precipitated by a new attachment
request. In considering the cost
allocations, the Commission seeks
comment on alternatives that might help
smaller utilities and attaching entities.
For example, it asks that when a pole
needs to be replaced both to
accommodate a new attachment and to
correct a preexisting violation, whether

the new attacher should be responsible
for the difference in cost between the
taller pole needed for its attachment and
what it would cost to replace the
existing pole with one of the same type
and size. The Second Further Notice
also seeks comment on what other
methods of apportioning costs are
available in this situation in an attempt
to properly balance this burden on
different types of entities. Additionally,
the Second Further Notice seeks
comment on the Commission
recognizing an express presumption
regarding whether utilities directly
benefit when they use pole
replacements precipitated by an
attachment request to upgrade or
enhance their poles. The Commission
seeks comment on cost allocation
alternatives related to the presumption,
were it to be adopted, that could be
helpful to smaller attachers and utilities.
Specifically, the Second Further Notice
asks whether the new attacher should
be responsible for the difference in cost
between a taller pole of the same type

as the existing pole and the upgraded
pole, along with other typical make-
ready costs of a new attachment, or if
another measure is more appropriate
when specific parties are involved.
Notably, at the conclusion of the Second
Further Notice, the Commission also
asks commenters recommending certain
cost allocation methodologies to address
why their favored solution will expedite
pole attachment approvals, benefit
consumers, and otherwise be in the
public interest. The Commission further
seeks comment on the scope of refunds
available to attachers when pole
attachment rates are found to be unjust
and unreasonable. Information
submitted in response to these requests
for comment will enable the
Commission to evaluate the impact that
revising its cost sharing and rate refund
rules would impact smaller entities.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rule

95. None.
III. Procedural Matters

96. Ex Parte Rules. This proceeding
shall be treated as a “permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that

memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda, or other
filings in the proceeding, then the
presenter may provide citations to such
data or arguments in his or her prior
comments, memoranda, or other filings
(specifying the relevant page and/or
paragraph numbers where such data or
arguments can be found) in lieu of
summarizing them in the memorandum.
Documents shown or given to
Commission staff during ex parte
meetings are deemed to be written ex
parte presentations and must be filed
consistent with 47 CFR 1.1206(b). In
proceedings governed by 47 CFR 1.49(f),
or for which the Commission has made
available a method of electronic filing,
written ex parte presentations and
memoranda summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

97. Initial Regulatory Flexibility
Analysis. Pursuant to the Regulatory
Flexibility Act, the Commission has
prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities of the policies and actions
considered in the Second Further
Notice. The text of the IRFA is set forth
herein. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the Second Further
Notice. The Commission’s Consumer
and Governmental Affairs Bureau,
Reference Information Center, will send
a copy of the Second Further Notice,
including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.

98. Contact Person. For further
information about this proceeding,
contact Michael Ray, FCC, Wireline
Competition Bureau, Competition
Policy Division, 45 L Street NE,
Washington, DC 20554, (202) 418—0357,
Michael . Ray@fcc.gov.

99. Paperwork Reduction Act
Analysis. This document contains
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proposed information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.

IV. Ordering Clauses

100. Accordingly, it is ordered that,
pursuant to Sections 1-4, 201, and 224
of the Communications Act of 1934, as
amended, 47 U.S.C. 151-154, 201, and
224, this Second Notice of Proposed
Rulemaking is adopted.

101. It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Second Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2022—-09029 Filed 4—-27-22; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 22-150; RM-11926; DA 22—
403; FRS 82844]

Television Broadcasting Services
Augusta, Maine

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Federal Communications
Commission (Commission or FCC) has
before it a petition for rulemaking filed
by Maine Public Broadcasting
Corporation (Petitioner), the licensee of
WCBB, channel *10, Augusta, Maine.
The Petitioner requests the substitution
of channel *20 for channel *10 at
Augusta in the Table of Allotments.
DATES: Comments must be filed on or
before May 31, 2022 and reply
comments on or before June 13, 2022.
ADDRESSES: Federal Communications
Commission, Office of the Secretary, 45

L Street NE, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve
counsel for the Petitioner as follows:
Derek Teslik, Esq., Gray Miller Persh,
2233 Wisconsin Avenue NW,
Washington, DC 20007.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, at (202)
418-1647; or Joyce.Bernstein@fcc.gov.
SUPPLEMENTARY INFORMATION: In
support, the Petitioner states that the
proposed channel substitution would
serve the public interest, since WCBB is
one of only two full power stations in
the market to broadcast on a VHF
channel, and moving the Station to a
UHF channel would improve the
community’s access to WCBB’s Public
Broadcasting Service (PBS) and other
public television programming by
improving indoor reception. According
to Petitioner, although the proposed
channel *20 facilities will result in a
slight reduction in the Station’s
predicted population served, much of
the predicted loss area is located outside
the State of Maine and the vast majority
is served by Petitioner’s stations
WMEB-TV, Orono, Maine, and WMEA—
TV, Biddeford, Maine, or by other PBS
member stations, WENH-TV, Durham,
New Hampshire, WLED-TV, Littleton,
New Hampshire, and WVTB, St.
Johnsbury, Vermont. Petitioner further
states that once terrain-limitations are
factored into the analysis, the new loss
area that would be created by the
proposed substitution would contain
144 persons, which it asserts is well
below the level the Commission
considers de minimis in the context of
considering impermissible loss of
service. Since the proposed facility is
located within the Canadian
coordination zone, concurrence from
the Canadian government must be
obtained for this allotment.

This is a synopsis of the
Commission’s Notice of Proposed
Rulemaking, MB Docket No. 22—-150;
RM-11926; DA 22-403, adopted April
13, 2022, and released April 13, 2022.
The full text of this document is
available for download at https://
www.fcc.gov/edocs. To request materials
in accessible formats (braille, large
print, computer diskettes, or audio
recordings), please send an email to
FCC504@fcc.gov or call the Consumer &
Government Affairs Bureau at (202)
418-0530 (VOICE), (202) 418-0432
(TTY).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any

proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

Members of the public should note
that all ex parte contacts are prohibited
from the time a notice of proposed
rulemaking is issued to the time the
matter is no longer subject to
Commission consideration or court
review, see 47 CFR 1.1208. There are,
however, exceptions to this prohibition,
which can be found in § 1.1204(a) of the
Commission’s rules, 47 CFR 1.1204(a).
See §§1.415 and 1.420 of the
Commission’s rules for information
regarding the proper filing procedures
for comments, 47 CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Proposed Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In § 73.622(j), amend the Table of
Allotments under Maine by changing
*10 to *20 in the entry for Augusta to
read as follows:

§73.622 Digital television table of
allotments.

* * * * *
(]') * % %
Community Channel No.
MAINE
AUgUSEa ..o *20

[FR Doc. 2022-08607 Filed 4—-27-22; 8:45 am]|
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R1-ES-2021-0154;
FF09E22000 FXES1113090FEDR 223]

RIN 1018-BE54

Endangered and Threatened Wildlife
and Plants; Removing Nelson’s
Checker-Mallow From the Federal List
of Endangered and Threatened Plants

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
remove Nelson’s checker-mallow
(Sidalcea nelsoniana) from the Federal
List of Endangered and Threatened
Plants. Our review of the best available
scientific and commercial data indicates
that the threats to Nelson’s checker-
mallow have been eliminated or
reduced to the point that the species no
longer meets the definition of an
endangered or threatened species under
the Endangered Species Act of 1973, as
amended (Act). If we finalize this rule
as proposed, the prohibitions and
conservation measures provided by the
Act, particularly through sections 7 and
9, would no longer apply to Nelson’s
checker-mallow. We request
information and comments from the
public regarding this proposed rule and
the draft post-delisting monitoring
(PDM) plan for Nelson’s checker-
mallow.

DATES: We will accept comments
received or postmarked on or before
June 27, 2022. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES,
below) must be received by 11:59 p.m.
Eastern Time on the closing date. We
must receive requests for public
hearings, in writing, at the address
shown in FOR FURTHER INFORMATION
CONTACT by June 13, 2022.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: https://
www.regulations.gov. In the Search box,
enter the docket number or RIN for this
rulemaking (presented above in the
document headings). Then, click on the
Search button. On the resulting page, in
the Search panel on the left side of the
screen, under the Document Type
heading, check the Proposed Rule box to
locate this document. You may submit
a comment by clicking on “Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R1-ES-2021-0154, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on https://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Availability of supporting materials:
This proposed rule and supporting
documents, including references cited,
the 5-year review, the recovery plan, the
species status assessment (SSA) report,
and the draft PDM plan, are available at
https://www.regulations.gov under
Docket No. FWS-R1-ES-2021-0154.
FOR FURTHER INFORMATION CONTACT: Paul
Henson, Project Leader, U.S. Fish and
Wildlife Service, Oregon Fish and
Wildlife Office, 2600 SE 98th Ave.,
Suite 100, Portland, OR 97266;
telephone: 503-231-6179. Individuals
in the United States who are deaf,
deafblind, hard of hearing, or have a
speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
governmental agencies, Native
American Tribes, the scientific
community, industry, or any other
interested parties concerning this
proposed rule.

We particularly seek comments
concerning:

(1) Reasons we should or should not
remove Nelson’s checker-mallow from
the List of Endangered and Threatened
Plants (i.e., “delist” the species).

(2) New information on the historical
and current status, range, distribution,
and population size of Nelson’s checker-
mallow.

(3) New information on the known
and potential threats to Nelson’s
checker-mallow.

(4) New information regarding the life
history, ecology, and habitat of Nelson’s
checker-mallow.

(5) Current or planned activities
within the geographic range of Nelson’s
checker-mallow that may have adverse
or beneficial impacts on the species.

(6) The draft PDM plan for Nelson’s
checker-mallow.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or a threatened
species must be made “solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit information via https://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on https://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on https://www.regulations.gov.

Because we will consider all
comments and information received
during the comment period, our final
determinations may differ from this
proposal. Based on the new information
we receive (and any comments on that
new information), we may conclude that
the species should remained listed as
threatened, or we may conclude that the
species should be reclassified from
threatened to endangered.

Public Hearing

Section 4(b)(5) of the Act provides for
a public hearing on this proposal, if
requested. Requests must be received by
the date specified in DATES. Such
requests must be sent to the address
shown in FOR FURTHER INFORMATION
CONTACT. We will schedule a public
hearing on this proposal, if requested,
and announce the date, time, and place
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of the hearing, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing. For
the immediate future, we will provide
these public hearings using webinars
that will be announced on the Service’s
website, in addition to the Federal
Register. The use of these virtual public
hearings is consistent with our
regulations at 50 CFR 424.16(c)(3).

Supporting Documents

A species status assessment (SSA)
team prepared an SSA report for
Nelson’s checker-mallow. The SSA team
was composed of Service biologists; the
SSA team also consulted with other
experts on the species. The SSA report
represents a compilation of the best
scientific and commercial data available
concerning the status of the species,
including the impacts of past, present,
and future factors (both negative and
beneficial) affecting the species.

In accordance with our July 1, 1994,
peer review policy (59 FR 34270; July 1,
1994), our August 22, 2016, Director’s
Memo on the Peer Review Process, and
the Office of Management and Budget’s
December 16, 2004, Final Information
Quality Bulletin for Peer Review
(revised June 2012), we solicited
independent scientific reviews of the
information contained in Nelson’s
checker-mallow SSA report. We sent the
SSA report to four independent peer
reviewers and received no responses.
The SSA report was also submitted to
our Federal, State, municipal, Tribal,
and conservation partners for scientific
review. We received review from two
partners, representing a Federal agency
and a nonprofit conservation partner. In
preparing this proposed rule, we
incorporated the results of these
reviews, as appropriate, into the final
SSA report, which is the foundation for
this proposed rule.

Previous Federal Actions

On February 12, 1993, we published
in the Federal Register (58 FR 8235) a
final rule listing Nelson’s checker-
mallow as a threatened species. We
finalized the Recovery Plan for the
Prairie Species of Western Oregon and
Southwestern Washington, which
includes Nelson’s checker-mallow, in
2010 (Service 2010, entire). We
conducted a 5-year status review in
2012 and did not recommend
reclassification (Service 2012, entire).
On May 7, 2018, we announced in the
Federal Register (83 FR 20088) our
initiation of a subsequent 5-year review
for the species. We completed the status
review in 2021 and therein
recommended delisting the species.

Proposed Delisting Determination
Background

Nelson’s checker-mallow is an
herbaceous perennial plant in the
mallow family (Malvaceae). It produces
30 to 100 lavender to deep-pink flowers,
arranged on an elongated, branched
stalk. Plants produce short, thick,
twisted rhizomes (creeping
underground stems), as well as a system
of fine roots extending from a taproot (a
stout main root) (Service 2010, pp. F-3—
F-4).

Nelson’s checker-mallow is found in
the Willamette Valley and the Coast
Range of Oregon and Washington. It
occupies a variety of prairie habitats and
soil types, but is typically associated
with open sites. In the Willamette
Valley, the species occasionally occurs
in the understory of Oregon ash
(Fraxinus latifolia) woodlands or among
woody shrubs, but more frequently
occupies native prairie remnants,
including those at the margins of
sloughs, ditches, streams, roadsides,
fence rows, drainage swales, and fallow
fields (Glad et al. 1994, pp. 314-321). In
the Coast Range, Nelson’s checker-
mallow populations typically occur in
open, wet to dry meadows, in
intermittent stream channels, and along
margins of coniferous forests (Glad et al.
1987, pp. 259-262).

Once established, Nelson’s checker-
mallow plants are hardy; if plants
become established at a site, they
usually persist (Bartow 2020, pers.
comm.). Their long taproot allows them
to access subsurface water sources, and
individual plants are long-lived (Dillon
2021, pers. comm.). In addition,
regeneration from the taproot is possible
after the above-ground and upper
taproot portions of the plant have been
removed (Dillon 2021, pers. comm.).

A thorough review of the taxonomy,
life history, and ecology of Nelson’s
checker-mallow is presented in the SSA
report, version 1.0 (Service 2021,
entire).

Recovery Criteria

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
endangered and threatened species
unless we determine that such a plan
will not promote the conservation of the
species. Under section 4(f)(1)(B)(ii),
recovery plans must, to the maximum
extent practicable, include objective,
measurable criteria which, when met,
would result in a determination, in
accordance with the provisions of
section 4 of the Act, that the species be
removed from the List.

Recovery plans provide a roadmap for
us and our partners on methods of
enhancing conservation and minimizing
threats to listed species, as well as
measurable criteria against which to
evaluate progress towards recovery and
assess the species’ likely future
condition. However, they are not
regulatory documents and do not
substitute for the determinations and
promulgation of regulations required
under section 4(a)(1) of the Act. A
decision to revise the status of a species,
or to delist a species, is ultimately based
on an analysis of the best scientific and
commercial data available to determine
whether a species is no longer an
endangered species or a threatened
species, regardless of whether that
information differs from the recovery
plan.

There are many paths to
accomplishing recovery of a species,
and recovery may be achieved without
all of the criteria in a recovery plan
being fully met. For example, one or
more criteria may be exceeded while
other criteria may not yet be
accomplished. In that instance, we may
determine that the threats are
minimized sufficiently and that the
species is robust enough that it no
longer meets the Act’s definition of an
endangered species or a threatened
species. In other cases, we may discover
new recovery opportunities after having
finalized the recovery plan. Parties
seeking to conserve the species may use
these opportunities instead of methods
identified in the recovery plan.
Likewise, we may learn new
information about the species after we
finalize the recovery plan. The new
information may change the extent to
which existing criteria are appropriate
for identifying recovery of the species.
The recovery of a species is a dynamic
process requiring adaptive management
that may, or may not, follow all of the
guidance provided in a recovery plan.

The Recovery Plan for the Prairie
Species of Western Oregon and
Southwestern Washington (recovery
plan) divides the geographic area
covered by included species into
recovery zones, which provides a
framework for recovering the species’
historical ranges. Nelson’s checker-
mallow historically occupied seven
recovery zones: SW Washington,
Portland, Coast Range, Salem East,
Salem West, Corvallis East, and
Corvallis West. The following
discussion provides an assessment of
the species’ status relative to the five
delisting criteria outlined in the
recovery plan.
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Delisting Criterion 1: Distribution and
Abundance

The recovery plan specifies that the
distribution of populations should
reflect the extent of the species’
historical geographic distribution to the
extent practicable and identifies goals
for a minimum number of populations
and target number of plants per recovery
zone, as follows: 5,000 plants in one
population in the Portland recovery
zone; 10,000 plants in two populations
in the SW Washington, Salem East, and
Corvallis East recovery zones; 15,000
plants in three populations in the Coast
Range recovery zone; and 20,000 plants
in four populations in the Salem West
and Corvallis West recovery zones. The
recovery plan further specifies that,
with the exception of the Portland
recovery zone, these targets may be
achieved with a combination of at least
two populations that number at least
2,000 individuals; and scattered
independent populations must number
at least 200 individuals. The rangewide
delisting goal is 100,000 plants
occurring in 20 populations.

Currently, a total of 334,968
individual plants are distributed across
the historical range of the species.
Considering only sites that meet the
minimum threshold of 200 individuals
required to be considered an
independent population, there are
332,935 individual plants, found in 42
populations and distributed across six
of the seven recovery zones.

Two recovery zones, Corvallis West
and Salem West, meet both the
abundance and distribution goals
outlined in the recovery plan.
Collectively, these two recovery zones
contain 71 percent of the populations
(30 populations) and 95 percent of the
individual plants (313,662 plants)
known to exist. A third zone, Salem
East, contains 9,519 plants, occurring in
three populations, essentially meeting
the distribution and abundance goals of
10,000 plants distributed among two
populations. Three of the remaining
zones, Coast Range, Portland, and SW
Washington, have the minimum number
of populations but do not meet the
recovery goals for abundance. The
remaining zone, Corvallis East, does not
have any populations that meet the
minimum population threshold of 200
individual plants.

Rangewide, the abundance and
distribution goal of 100,000 plants in 20
populations has been exceeded.
Although the plants and populations are
not distributed among recovery zones
precisely as identified in the recovery
plan, they are relatively well distributed
throughout the historical range of the

species. Therefore, we conclude that the
intent of this criterion, which is to
minimize extinction risk by ensuring a
sufficient number and distribution of
plants and populations, has been
satisfied.

Delisting Criterion 2: Population Trend
and Evidence of Reproduction

The recovery plan notes that the
number of individuals in the population
(or area of foliar cover) shall have been
stable or increasing over a period of at
least 15 years. Stable does not mean that
the population size is static over time;
over a period of 15 years, the number of
individuals in the population may
exhibit natural year-to-year variability,
but the trend must not be declining.
Populations must show evidence of
reproduction by seed set or presence of
seedlings.

Tracking trends for individual
Nelson’s checker-mallow sites and
populations over time is confounded by
irregular surveys and varying
methodologies. However, the overall
abundance of Nelson’s checker-mallow
has increased markedly since listing.
Rangewide, the number of populations
with greater than 200 plants, and the
total number of plants, continues to
increase. In addition, more sites have a
large number of individuals than at the
time of listing. At the time of listing in
1993, 19 sites had more than 100 plants,
and only 5 sites had more than 1,000
plants. In 2012, 26 sites had more than
100 plants, and 4 had over 1,000 plants
(Service 2012, pp. 17-19). Currently, 28
sites have more than 100 plants, and 24
sites have more than 1,000 plants
(Service 2021, p. 18). These data
indicate an overall positive trend since
the time of listing, as well as since the
2012 5-year review. Additionally,
natural reproduction is occurring on
most sites and overall abundance is
increasing throughout the recovery
zones. Given that the number of
individual plants and the number of
large populations continue to
demonstrate a positive trend, we
conclude that this criterion has been
met.

Delisting Criterion 3: Habitat Quality
and Management

The recovery plan specifies that sites
supporting populations of Nelson’s
checker-mallow must meet three criteria
related to habitat quality and
management:

1. Prairie quality. Sites supporting
populations of Nelson’s checker-mallow
must be managed for high-quality
prairie habitat, which consists of a
diversity of native, non-woody plant
species; low frequency of aggressive,

nonnative plant species and
encroaching woody species; and
essential habitat elements for native
pollinators.

2. Security of habitat. A substantial
portion of the habitat for the
populations should either be owned or
managed by a government agency or
private conservation organization that
identifies maintenance of the species
and the prairie ecosystem upon which
it depends as the primary management
objective for the site, or the site must be
protected by a permanent or long-term
conservation easement or covenant that
commits present and future landowners
to the conservation of the species.

3. Management, monitoring, and
control of threats. Each population must
be managed appropriately to ensure the
maintenance or restoration of quality
prairie habitat and to control threats to
the species. Use of herbicides, mowing,
burning, or livestock grazing in
management should be implemented
with appropriate methods and timing to
avoid impacts to listed plant species.
Management should be coordinated
with adjacent landowners to minimize
effects of pesticide drift, changes in
hydrology, timber harvest, or road/
utility maintenance. Species that may
hybridize with Nelson’s checker-mallow
should be managed as appropriate to
avoid contact with these taxa. Other
potential threats relating to scientific
research, overcollection, vandalism,
recreational impacts, or natural
herbivory/parasitism should be
successfully managed so as not to
significantly impair recovery of the
species. Management and monitoring
plans must be approved by the Service
and should include standardized
monitoring and performance criteria
that will be used to assess the plans’
effectiveness following implementation
and to allow for adaptive management,
as necessary. Management plans should
include a focus on protecting habitat
heterogeneity within protected sites and
across a range of elevations and aspects
to buffer the potential effects of climate
change.

We can gauge the degree to which this
criterion has been met by considering
the management and ownership of sites
that contain Nelson’s checker-mallow.
Of sites that have greater than 200
plants and, therefore, meet the
definition of an independent
population, 38 have formal management
plans that address habitat quality and
threats. Similarly, 26 populations are in
public ownership and thus are
considered protected; one additional
site is owned and protected by a
nongovernmental conservation
organization, while 11 privately owned
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sites are protected by conservation
easements. Four Nelson’s checker-
mallow sites have no protection and
lack management plans. Together, these
four sites account for less than 1 percent
of the total number of Nelson’s checker-
mallow plants. That a majority of sites
known to support Nelson’s checker-
mallow are managed in accordance with
a formal management plan and are
protected by virtue of ownership or
conservation easement ameliorates
concerns associated with the quality,
security, and threat to prairie habitat.
Therefore, we conclude that this
recovery criterion has been met.

Delisting Criterion 4: Genetic Material Is
Stored in a Facility Approved by the
Center for Plant Conservation

The recovery plan specifies that
stored genetic material in the form of
seeds must represent the species’
geographic distribution and genetic
diversity through collections across the
full range of the species. Collections
from large populations are particularly
important as reservoirs of genetic
variability within the species.

Nelson’s checker-mallow seeds are
currently stored at four separate
repositories. The majority of stored
seeds are located at the Corvallis Plant
Materials Center (PMC) operated by the
Natural Resources Conservation Service
(NRCS) of the U.S. Department of
Agriculture (USDA) in Corvallis,
Oregon. Approximately 408 kilograms
(900 pounds) of seeds, or about
112,500,000 seeds, are stored at this
facility. Seeds in this collection were
sourced primarily from production
fields, which are maintained
specifically to produce seed, and are
used for habitat restoration, population
augmentation, and out-planting
throughout the range of the species. In
addition, approximately 29,000 seeds
are stored at the Rae Selling Berry Seed
Bank at Portland State University in
Portland, Oregon. This collection was
sourced from Lane, Linn, Benton,
Marion, Polk, Yambhill, and Tillamook
Counties in Oregon, and Lewis County
in Washington. A third, smaller
collection of Nelson’s checker-mallow
seeds is held at the Miller Seed Vault,
at the University of Washington’s
Botanical Gardens in Seattle,
Washington. Approximately 705 seeds
from locations in Washington are stored
there. In addition to storage in these
three regional repositories, a subset of
seed from the Rae Selling Berry Seed
Bank and the Miller Seed Vault has
been sent to the National Laboratory for
Genetic Resource Preservation at
Colorado State University in Fort
Collins, Colorado. Both the Rae Selling

Berry Seed Bank and Colorado State
University facility are certified by the
Center for Plant Conservation.
Collectively, stored seed represents the
geographic range of Nelson’s checker-
mallow, and part of this stored seed is
in Center for Plant Conservation-
certified facilities. Therefore, we
conclude that this criterion has been
met.

Delisting Criterion 5: Post-Delisting
Monitoring Plans and Agreements to
Continue Post-Delisting Monitoring Are
in Place and Ready for Implementation
at the Time of Delisting

The recovery plan specifies that
monitoring of populations following
delisting will verify the ongoing
recovery of the species, provide a basis
for determining whether the species
should be again placed under the
protection of the Act, and provide a
means of assessing the continuing
effectiveness of management actions.

A draft PDM plan for Nelson’s
checker-mallow has been developed
that outlines an approach to monitoring
Nelson’s checker-mallow for a period of
6 years after the species is delisted. It
addresses the current status of the
species and provides details associated
with monitoring methods and
implementation, including site
selection, data analysis, monitoring
schedules, and reporting expectations. It
also describes potential outcomes in the
context of how secure the species
remains after delisting. In addition, the
draft PDM plan outlines roles and
responsibilities and estimates associated
costs. The draft PDM plan is available
at Docket No. FWS-R1-ES-2021-0154
on https://www.regulations.gov for
review and comment (see ADDRESSES).

Regulatory and Analytical Framework
Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species is an
endangered species or a threatened
species. The Act defines an
“endangered species” as a species that
is in danger of extinction throughout all
or a significant portion of its range, and
a “threatened species” as a species that
is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range. The Act requires that we
determine whether any species is an
endangered species or a threatened
species because of any of the following
factors:

(A) The present or threatened destruction,
modification, or curtailment of its habitat or
range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing regulatory
mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects. We consider these same five
factors in delisting a species (50 CFR
424.11(c) and (e)).

We use the term “‘threat’ to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term ““threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat’” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species—such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.
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The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
foreseeable future extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. “Reliable”” does not mean
“certain”’; it means sufficient to provide
a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be proposed
for removal from the List of Endangered
and Threatened Plants (“delisted”).
However, it does provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies. The following is a summary of
the key results and conclusions from the
SSA report; the full SSA report can be
found at Docket No. FWS-R1-ES-2021—
0154 on https://www.regulations.gov.

To assess Nelson’s checker-mallow
viability, we used the three conservation
biology principles of resiliency,
redundancy, and representation (Shaffer
and Stein 2000, pp. 306—310). Briefly,
resiliency supports the ability of the
species to withstand environmental and
demographic stochasticity (for example,
wet or dry, warm or cold years),
redundancy supports the ability of the
species to withstand catastrophic events

(for example, droughts, large pollution
events), and representation supports the
ability of the species to adapt over time
to long-term changes in the environment
(for example, climate changes). In
general, the more resilient and
redundant a species is and the more
representation it has, the more likely it
is to sustain populations over time, even
under changing environmental
conditions. Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the species’
life-history needs. The next stage
involved an assessment of the historical
and current condition of the species’
demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over
time. We use this information to inform
our regulatory decision.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability.

Ecological Needs

Populations of Nelson’s checker-
mallow usually occupy open habitats
that are free from encroachment of trees
and shrubs. In the absence of
disturbance to set back succession,
prairie habitat is subject to woody
species encroachment, gradually
transitioning into shrub or woodland
habitat. Periodic disturbance, such as
fire or fall mowing, are necessary to
maintain the open, high-light prairie
habitats that Nelson’s checker-mallow
populations thrive in. Resilient Nelson’s
checker-mallow populations need a
sufficient number of individuals to
withstand stochastic events and
disturbances. The minimum viable
population size for Nelson’s checker-
mallow is not identified. However, the
Recovery Plan specifies that

independent populations should
number at least 200 individuals (Service
2010, pp. IV-20) which provides a basis
for evaluating population status.

For Nelson’s checker-mallow to be
considered viable, the species must be
able to withstand catastrophic events
and adapt to environmental changes.
This can be achieved with a sufficient
number of resilient populations
distributed across its geographic range
and representing the range of ecological
settings in which the species is known
to exist. The minimum number of
populations required for Nelson’s
checker-mallow has not been
determined. However, distribution and
abundance goals laid out in the
Recovery Plan (Service 2010, pp. IV-35—
IV-36) and described in the Recovery
Criteria section, above, provide a
benchmark for evaluating the species.

Factors Influencing the Species

At the time of listing in 1993, the
primary threats to Nelson’s checker-
mallow were habitat loss due to land-
use conversion for agriculture,
competition from invasive plants, and
roadside management activities. Other
factors identified as potentially affecting
prairie habitat were woody
encroachment, hydrological alteration,
recreational use, and trampling. Planned
construction and expansion of a
reservoir on Walker Creek (a tributary to
the Nestucca River) was identified as a
future threat as associated inundation
would result in the loss of many plants,
including the largest population of the
species known to exist at the time. The
listing rule (58 FR 8235; February 12,
1993) also noted the potentially negative
effects of overcollection for scientific
and horticultural purposes, predation by
weevils, and small population size;
some inadequacies in regulatory
mechanisms were also identified.
Subsequent to listing, climate change
and hybridization were identified as
potential threats to the viability of
Nelson’s checker-mallow.

We considered all of these threats
when considering whether the species
continues to warrant protection under
the Act. The threat of inundation never
materialized; the proposed reservoir was
not constructed, given the designation
of Walker Creek as part of Oregon’s
State Scenic Waterway program in 1992,
and as part of the National Wild and
Scenic Rivers program in 2019 (Oregon
Department of Parks and Recreation
2021). We previously determined that
overcollection does not occur to such a
degree that it has a population-level
effect and that regulatory mechanisms
are adequately reducing the effects of
threats that could act at a population
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scale (Service 2012, pp. 22—28). Weevil
predation occasionally impacts
individual plants and may locally affect
some populations. However, it is
seasonal in nature and unpredictable,
and we did not find that it occurs at
spatial and temporal scales large enough
to affect the overall status of the species.

Many small populations of Nelson’s
checker-mallow remain distributed
throughout the species’ range. However,
the number of large populations has
increased significantly since the species
was listed in 1993. Based on our
assessment, presently 24 sites have
more than 1,000 plants. This represents
a significant improvement relative to the
time of listing, when only five sites had
more than 1,000 plants (Service 2012,
pp- 17-19). Therefore, we conclude that
small population size no longer puts the
species at risk of extinction. The
potential for hybridization among
species of the same genus remains
present. However, we found that the
best available data indicates that
hybridization does not pose a threat to
the overall status of the species.
Additional discussion of these threats is
available in the recovery plan (Service
2010, pp. I-30-11-31; chapter III entire)
and in the 2012 5-year review (Service
2012, pp. 22-28).

The stressors identified as having a
population-level effects, and therefore
included in our assessment of current
and future condition, are habitat-related
stressors and climate change. The loss,
degradation, and fragmentation of
prairie habitats have cascading effects
that result in smaller population sizes,
loss of genetic diversity, reduced gene
flow among populations, destruction of
population structure, and increased
susceptibility to local population
extirpation caused by environmental
catastrophes. Collectively, this
contributes to reduced viability through
reductions in resiliency, redundancy,
and representation. Climate change acts
primarily through changes in habitat
quality. The discussion below details
the causes and consequences of these
stressors on Nelson’s checker-mallow.

Alteration of Natural and Human-
Mediated Disturbance Processes

Change in community structure due
to plant succession has been a serious
long-term stressor to Nelson’s checker-
mallow. Habitats occupied by this
species contain native grassland species,
as well as numerous introduced taxa,
and are prone to transition to a later
seral stage of vegetative development.
The natural transition of prairie to forest
in the absence of disturbance such as
fire can lead to the loss of Nelson’s
checker-mallow sites (Service 2012, p.

24). However, active management of
habitat through mowing and prescribed
burning is effective in reducing Nelson’s
checker-mallow’s exposure to this
stressor.

Habitat Conversion to Agricultural and
Urban Use

Agricultural and urban development
has modified and destroyed prairie
habitats, resulting in fragmented, widely
distributed patches (Service 2012, p.
24). Urban development in particular
results in permanent loss of habitat and
is of special concern where existing
prairie habitat exists adjacent to urban
areas (Service 2010, p. III-2). The
greatest habitat losses due to land
conversion are historical, although
periodic additional losses of habitat on
private lands may occur. Exposure of
Nelson’s checker-mallow populations to
this stressor is mitigated by protections
associated with public land ownership,
conservation measures described later
in this document, and State regulations
requiring mitigation and restoration of
degraded habitat.

Invasion by Nonnative Plants

Habitats occupied by Nelson’s
checker-mallow contain a mix of native
and nonnative species. As described
above, alteration of disturbance
processes results in woody
encroachment of prairie habitats.
Nonnative woody species have been of
particular concern, as they can rapidly
proliferate and degrade open prairie
sites (Service 2012, p. 24). In addition,
nonnative, thatch-forming grasses may
effectively limit recruitment (Institute
for Applied Ecology (IAE) 2017, p. 1).
Although invasion by nonnative plants
remains a primary stressor to Nelson’s
checker-mallow populations,
management practices including
mowing, burning, and shrub removal
are an effective approach to mediating
these effects.

Climate Change

In the Pacific Northwest, temperature
increases of 3 to 6 degrees Celsius (°C)
(5.4 to 10.8 degrees Fahrenheit (°F)) are
predicted by the end of the 21st century
(Bachelet et al. 2011, p. 414). Although
winter precipitation is predicted to
increase, increased summer
temperatures are expected to cause
increased evapotranspiration, resulting
in reduced growing season soil moisture
(Bachelet et al. 2011, p. 414) and
ultimately affecting prairie habitat
quality. Detailed quantitative estimates
of the effects of these conditions on
Nelson’s checker-mallow populations
are not available. However,
vulnerability assessments show the

species to be moderately vulnerable to
the effects of climate change when
simulations from four “bookend’” global
circulation models and three emission
scenarios are aggregated (Steel et al.
2011, p. 91).

In order for the species to be resilient
to changing environmental conditions
and remain viable into the future,
maintenance of large populations in
heterogenous habitats across the range
of the species is required (Service 2010,
p. IV-6). Management activities that
maintain open prairie habitats,
including mowing, burning, and shrub
removal, have resulted in an increase in
the number of large populations
throughout the range of the species. As
described below, the majority of
Nelson’s checker-mallow sites are
managed in accordance with
conservation programs that ensure
maintenance of prairie conditions and
promote the existence of viable Nelson’s
checker-mallow populations into the
future.

Conservation Efforts and Regulatory
Mechanisms

Despite permanent habitat loss and
modification, habitat restoration and
protection projects have been
implemented on both public and private
lands throughout the range of Nelson’s
checker-mallow. These projects offset
some of the permanent habitat losses
and, as a result, Nelson’s checker-
mallow habitat is increasing (Bartow
2020, pers. comm.). The Wetland
Reserve Program and other Farm Bill
programs administered by the USDA’s
NRCS have been widely implemented in
the Willamette Valley. Other programs,
such as the Service’s Partners for Fish
and Wildlife program and the Act’s
section 10 programs (i.e., safe harbor
agreements and habitat conservation
plans), are also available to landowners.
These programs are focused on habitat
restoration and protection and have
contributed significantly to improving
the status of Nelson’s checker-mallow.
These gains are particularly evident in
the Corvallis West and Salem West
recovery zones.

Rangewide, the majority of sites
known to support Nelson’s checker-
mallow benefit from some type of
conservation measure, by virtue of
ownership and/or habitat management
agreements. These conservation
measures offer benefits to the species
well into the future. For instance, of 66
sites, 44 are owned by a public entity,
which offers indefinite protection from
prairie habitat conversion to other uses.
Fifty-seven sites are managed in
accordance with the conservation
programs described above, which



Federal Register/Vol. 87, No. 82/Thursday, April 28, 2022 /Proposed Rules

25203

ensure maintenance of prairie
conditions required by Nelson’s
checker-mallow. The terms of these
agreements vary, but they are typically
valid for 10 to 30 years, with some
extending into perpetuity. Collectively,
these management regimes ensure
habitat protections at a decades-long
scale for most sites.

Current Condition

We assessed the current condition of
Nelson’s checker-mallow by using the
best available information to estimate
resiliency, redundancy, and
representation. We sourced data for this
analysis primarily from the Threatened
and Endangered Plant Geodatabase
(version 12/31/2019), developed by the
Institute for Applied Ecology under a
cooperative agreement with the Service
for the purposes of tracking the status of
species listed under the Act in the
Willamette Valley. Additional data were
compiled from supplementary reports
(IAE 2019), location-specific records,
and other information in our files. We
use the term “‘site”” rather than
“population” to refer to our analytical
units throughout our current and future
conditions analyses to avoid confusion;
the recovery plan defines an
independent population as one that
contains more than 200 individual
plants, but we evaluated sites of all
sizes.

Resiliency

Resiliency, the ability of populations
to withstand stochastic events, is
commonly determined as a function of
metrics such as population size, growth
rate, or habitat quality and quantity. We
evaluated the current resiliency of
Nelson’s checker-mallow populations
on the basis of abundance, as well as
measurable habitat characteristics that
represent the habitat-related stressors
discussed above. The four specific
metrics we included in our assessment
of population resiliency (abundance,
prairie habitat condition, site
management, and site protection) are
discussed in more detail below. A
complete description of our analytical
approach to current conditions is
available in the SSA report. Abundance
was scored based upon the total number
of plants within a site, based on the
most recent survey. Sites were scored as
1 (Low: Fewer than 200 plants), 2
(Moderate: 200—-1,999 plants), or 3
(High: Equal to or more than 2,000
plants). These categorical thresholds
correspond to recovery goals, which
state that recovery targets may be
achieved with a combination of at least
two populations that number at least
2,000 individuals and that scattered

independent populations must number
at least 200 individuals.

Prairie habitat condition is a measure
of overall habitat quality and was
calculated using four distinct habitat
metrics that are likely to influence
population resiliency: Percent woody
cover, percent native cover, native plant
richness (number of unique species
present), and invasive plant cover. For
each site where data on these criteria are
available, we assigned a score of 1
(Poor), 2 (Fair), or 3 (Good) for each
habitat metric. We then determined
overall prairie habitat condition for each
site by averaging individual habitat
metric scores. Additional detail about
scoring categories for each individual
metric is available in the SSA report.

Site management reflects the potential
for prairie habitat degradation due to
natural succession in the absence of
natural and anthropogenic disturbance
regimes. Site management may also be
influential in mediating the effects of
climate change through the maintenance
of large populations in heterogenous
habitats, and distributed across the
range of the species. To account for
existing site management that serves to
offset these stressors, we assigned each
site a score of 1 (Poor: Not managed for
prairie conditions or unknown), 2 (Fair:
Generally managed for prairie
conditions but no management plan in
place), or 3 (Good: Managed for prairie
conditions with a management plan in
place).

Site protection is a measure of the
potential for losing Nelson’s checker-
mallow sites to agricultural and urban
development. We used site ownership
and the existence of conservation
agreements to assess how well each site
is protected from development,
assigning each site a score of 1 (Poor:
Private ownership with no conservation
easement or similar program), 2 (Fair:
Private ownership with conservation
easement or similar program), or 3
(Good: Public ownership or private
conservation organization ownership).

To estimate resiliency for each site,
we calculated a condition score by
averaging the scores for abundance,
mean prairie habitat condition, site
management, and site protection. We
weighted management twice as much as
the other factors due to its relative
importance to long-term population
resiliency (Service 2010, p. IV-5). Based
on overall scores, current condition of
each site was classified as high (score of
greater than or equal to 2.5), moderate
(score of 1.75-2.49), or low (score of less
than 1.75).

Currently, we know of 66 sites
containing Nelson’s checker-mallow.
Thirty-one of these sites (47 percent) are

in high condition, while 29 of them (44
percent) are in moderate condition.
Rangewide, only 6 sites (9 percent) are
in low condition. These results
demonstrate relatively high resiliency
across the range of Nelson’s checker-
mallow.

Redundancy

Redundancy is defined as a species’
ability to withstand catastrophic events
and is determined as a function of the
number of populations, as well as their
distribution and connectivity. The
historical distribution of populations of
Nelson’s checker-mallow is largely
unknown. Throughout its range,
Nelson’s checker-mallow is restricted to
remnant prairie habitats that are highly
fragmented due to a history of land
conversion and natural succession
following alterations to disturbance
cycles. However, since the time of
listing, habitat restoration,
reintroductions, and habitat protection
have collectively improved the status of
the species. Among the 66 known sites,
334,968 plants are distributed across six
of the seven recovery zones,
demonstrating overall good redundancy.

Representation

Representation refers to the ability of
a species to adapt to change, and is
based upon considerations of
geographic, genetic, ecological, and
niche diversity. Because we lack
information about the genetic diversity
of the species, we rely on geographical
and ecological diversity in our
assessment of representation.
Populations of Nelson’s checker-mallow
are currently distributed in six of the
seven recovery zones and occur in both
the Willamette Valley and in the Coast
Range. The species occupies a range of
prairie sites with various soil textures
and moisture levels and occurs in a
wide range of plant communities
including meadows, marshes, wetlands,
riparian/tree shrub forests, and
disturbed areas. This indicates that the
species has the capacity to adapt to a
variety of environmental conditions and
has good representation.

Future Viability

To assess the future viability of
Nelson’s checker-mallow, we
considered the factors that will
influence the species in the foreseeable
future. We define the foreseeable future
as 25 to 50 years. This interval was
chosen because it encompasses the
length of time over which we conclude
we can make reliable predictions about
the anticipated effect of climate change.
In addition, this period of time is
sufficient to observe population trends
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for the species, based on its life-history
characteristics. It also captures the terms
of many of the management plans and
conservation easements that are in effect
at Nelson’s checker-mallow sites.

We determined that, in the future,
Nelson’s checker-mallow will continue
to be influenced by the factors that have
historically influenced and are currently
influencing the species, albeit at
different relative rates. Therefore, in our
analysis of future viability, we
considered habitat-related changes and
climate change. We considered the
specific sources of habitat loss,
degradation, and fragmentation
(alteration of natural and human-
mediated disturbance processes, habitat
conversion to agricultural and urban
use, and invasion by nonnative plants)
in light of ongoing conservation
support, including habitat management
and site protection.

We make several assumptions about
ongoing conservation support in the
foreseeable future. Support for the
conservation of Nelson’s checker-
mallow has been high among
government agencies, nongovernmental
conservation organizations, and some
private landowners. We assume that
priority recovery and management
actions for the species will continue at
approximately the current pace and that
the species will continue to benefit from
this ongoing conservation support. We
base this assumption on the inclusion of
Nelson’s checker-mallow in a recovery
plan that includes several other listed
plants and insects, and that emphasizes
restoration and maintenance of prairie
habitat for the benefit of numerous
species.

Management of existing sites for the
restoration or maintenance of open
prairie conditions is expected to
continue. All of the protected sites have
some level of management plan. These
management plans vary in scope and
complexity across ownerships, but all
provide at least a basic level of habitat
management that will benefit Nelson’s
checker-mallow. We anticipate that
efforts to formalize new management
plans where they do not currently exist,
and to update existing management
plans in response to changing
conditions, will continue. Again, we
base this assumption on the fact that
prairie habitat is managed for multiple
species, some of which are listed as
endangered or threatened species under
the Act. This provides an impetus for
continued formalized management of

these sites and maintenance of Nelson’s
checker-mallow habitat.

The majority of Nelson’s checker-
mallow sites are protected through
ownership by public agencies or
nongovernmental conservation
organizations, or through conservation
easements. We assume that sites owned
by public agencies or conservation
organizations will remain so owned. We
also assume that conservation
easements will continue to provide
protections where they currently exist,
given that the terms typically range from
30 years to perpetuity. Ongoing efforts
to protect additional sites through land
acquisitions or enrollment in
conservation easements are expected to
continue and may result in the
protection of additional sites. Although
sites not protected by virtue of
ownership or conservation easement
may be at risk due to development in
the future, these sites are in the minority
and their status is reflected in our
analysis.

Resiliency

To assess the future viability of
Nelson’s checker-mallow, we
considered a single scenario where we
assumed that climate change will result
in a dramatic reduction in abundance
across the species’ range but site
management and protection will remain
intact, as discussed above. We then
reassessed population condition,
applying the same methodology used for
assessing current condition.

Published assessments do not provide
detailed quantitative estimates of the
effects of climate change on Nelson’s
checker-mallow populations. In order to
evaluate the effects of climate change on
individual sites, we characterized a
worst-case future scenario in terms we
could use in our analysis of future
condition. In consultation with species
experts and conservation partners, we
defined the worst-case scenario as one
where increased mortality and
decreased recruitment culminate in a 50
percent reduction in abundance at all
sites. We consider this a worst-case
scenario because a 50 percent reduction
represents the upper boundary of
plausibility; the actual effects of climate
change on population sizes are likely to
be more moderate. Nevertheless,
assuming a 50 percent reduction
provides a generous margin of error if
the assumptions described above are
violated. We acknowledge that uniform
response across the species’ range is not

likely, and that some populations may
fare better than others under future
conditions. However, this approach
serves to demonstrate future viability
under challenging future conditions.

In the scenario described above,
resiliency declined only modestly, with
60 sites remaining in high or moderate
condition (see Figure 1, below). The
number of sites in high overall
condition decreased from 31 to 25,
relative to current condition, while the
number of sites in moderate condition
increased from 29 to 35. Sites
experiencing reduced condition are
relatively well distributed throughout
the range of the species, with one site
occurring in the Coast Range recovery
zone, three sites occurring in the
Corvallis West recovery zone, one site
occurring in the Portland recovery zone,
and one site occurring in the Salem
West recovery zone. The number of sites
in overall low condition (six sites) does
not change in our foreseeable future.

These changes in overall future
condition are driven by changes in
abundance. In our future scenario, six
additional sites fall below 200
individual plants and, therefore, receive
a low score for abundance. Sites with
low abundance are more vulnerable to
stochastic events and carry a higher risk
for extirpation in the future. However,
the relative importance of site
management and protection in guarding
against habitat loss and maintaining
resiliency is reflected in the relatively
modest downward shift in overall future
condition, relative to current condition
(see Figure 2, below).

Redundancy

Our analysis of future condition
indicates that redundancy will be
maintained in the foreseeable future; 66
extant sites will remain well distributed
throughout the current known range of
the species. Consequently, no major
changes in the species’ ability to
withstand catastrophes in the future is
expected.

Representation

The distribution of extant Nelson’s
checker-mallow sites does not change
under the parameters of our future
condition analysis. Consequently,
changes in ecological diversity are not
projected to materialize as a result of
climate change, and the species is likely
to continue to occupy prairie habitat
throughout its range and retain its
adaptive capacity.



Federal Register/Vol. 87, No. 82/Thursday, April 28, 2022 /Proposed Rules

25205

Nelson's Checker-maliow Populations
Future Condition of Current Distribution

WASHINGTON

W WASHINGTON

SALEM EAST

Oe _ CORVALLIS f
R\/é'\LfLIS@ EAST | OREGON

| Future Condition .= /
B 3@ Moderate n Y LJ
| @ High ;

71 Recovery Zone
i:-s:~R ry Zones 50 Miles

5

FIGURE 1. Overall future condiﬁion of Nelson’s checker-mallow sites.
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Collectively, our analysis of the
resiliency, redundancy, and
representation demonstrates that in 25
to 50 years, the viability of Nelson’s
checker-mallow will not be significantly
reduced. We note that, by using the SSA
framework to guide our analysis of the

scientific information documented in
the SSA report, we have not only
analyzed individual effects on the
species, but we have also analyzed their
potential cumulative effects. We
incorporate the cumulative effects into
our SSA analysis when we characterize

FIGURE 2. Future condition of Nelson’s checker-mallow sites, by individual assessment

the current and future condition of the
species. To assess the current and future
condition of the species, we undertake
an iterative analysis that encompasses
and incorporates the threats
individually and then accumulates and
evaluates the effects of all the factors
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that may be influencing the species,
including threats and conservation
efforts. Because the SSA framework
considers not just the presence of the
factors, but to what degree they
collectively influence risk to the entire
species, our assessment integrates the
cumulative effects of the factors and
replaces a standalone cumulative effects
analysis.

Determination of Nelson’s Checker-
Mallow’s Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “‘endangered species’” as a species
that is in danger of extinction
throughout all or a significant portion of
its range, and a ‘“‘threatened species” as
a species that is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. For a
more detailed discussion on the factors
considered when determining whether a
species meets the definition of an
endangered species or a threatened
species and our analysis on how we
determine the foreseeable future in
making these decisions, please see
Regulatory and Analytical Framework,
above.

Status Throughout All of Its Range

After evaluating the threats to the
species and assessing the cumulative
effect of the threats under the Act’s
section 4(a)(1) factors, we found that the
primary drivers of the status of Nelson’s
checker-mallow have been habitat loss,
degradation, and fragmentation due to
alteration of natural and human-
mediated disturbance processes that
maintain open prairie habitat, land
conversion to agricultural and urban
use, and invasion by nonnative plants.
The best available information does not
indicate that habitat loss due to
inundation (Factor A), overcollection
(Factor B), predation (Factor C), small
population size (Factor E), or
hybridization (Factor E) are threats to
the viability of the species. To
summarize, the threat of inundation
never materialized as the proposed
reservoir was not constructed;
overcollection does not occur to such a
degree that it has a population-level
effect; weevil predation does
occasionally impact individual plants
and may locally affect some
populations, but it does not occur at
spatial and temporal scales large enough
to affect the overall status of the species;
many small populations of Nelson’s

checker-mallow remain distributed
throughout the species’ range, but the
number of large populations has
increased significantly since the species
was listed; and the potential for
hybridization among other species in
the same genus remains present, but
does not pose a threat to the overall
status of the species. A variety of
regulatory mechanisms adequately
reduce the effects of any threats that act
at a population scale (Factor D).

The habitat-related threats other than
inundation identified above as drivers
of Nelson’s checker-mallow status are
still present on the landscape. However,
their magnitude and scope have
decreased from historical levels and
have been offset by a variety of
management and conservation measures
in the nearly 30 years since Nelson’s
checker-mallow was listed. Active
maintenance of prairie habitat through
mowing and prescribed burning has
demonstrably reduced the threat posed
by alteration of disturbance processes
and associated woody encroachment
(Factor A). The threat of invasive plants
(Factor A) has also been significantly
reduced as a result of active
management. Rangewide, formalized
management plans exist for 57 of the 66
sites known to contain Nelson’s
checker-mallow, a number that is
expected to remain relatively constant
into the foreseeable future. Similarly, 60
Nelson’s checker-mallow sites are either
in public ownership, have been
acquired by nongovernmental
conservation organizations, or are
enrolled in conservation easement
programs (Factor D), which has
substantially reduced the risk of habitat
and population losses due to land-use
conversion (Factor A). The number of
sites protected from conversion to
agricultural or urban use is expected to
remain relatively constant in the future.
In sum, despite the continued presence
of habitat-related threats on the
landscape, advances in site management
and protection have led to a significant
reduction in threats and overall
improvement in the status of the species
since listing.

When Nelson’s checker-mallow was
listed, we estimated that the species
occurred at 48 sites distributed among
five population centers (historically
interbreeding populations). Only five
sites contained more than 1,000
individuals, and 30 percent of the
known individuals of the species were
threatened with inundation due to the
planned construction of a dam.
Currently, 334,968 individual plants are
distributed across the historical range of
the species. They occur at 66 sites, 24
of which have at least 1,000 Nelson’s

checker-mallow plants. Our analysis of
current condition, based on abundance,
habitat quality, site management, and
site protection, shows that 60 of those
sites are in either moderate or high
condition, indicating relatively high
resiliency. The sites are distributed
among six of the seven recovery zones
and occur in varied geographical and
ecological settings, demonstrating
overall good redundancy and
representation.

Subsequent to listing, climate change
and its potential to negatively affect
prairie habitat was identified as a
potential threat to Nelson’s checker-
mallow. We considered the potential
consequences of climate change on the
species and evaluated a worst-case
future scenario that included a 50
percent reduction in the size of all
known populations across the range of
the species. Even in the face of such a
severe population reduction, the species
retained appreciable levels of resiliency,
redundancy, and representation, with
only six sites showing a reduction in
resiliency and with geographical and
ecological distribution fully maintained.

We recognize that some habitat-
related threats remain present and that
they have ongoing impacts to Nelson’s
checker-mallow. We acknowledge that
the specific effects of climate change on
Nelson’s checker-mallow and its habitat
are uncertain but may have a negative
impact. However, we found that current
and expected patterns in site protection
and habitat management are sufficient
to prevent affects to the species such
that it would meet the Act’s definition
of an endangered species or a threatened
species. Thus, after assessing the best
available information, we determine
that Nelson’s checker-mallow is not in
danger of extinction now or likely to
become so in the foreseeable future
throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. Having determined
that Nelson’s checker-mallow is not in
danger of extinction or likely to become
so in the foreseeable future throughout
all of its range, we now consider
whether it may be in danger of
extinction or likely to become so in the
foreseeable future in a significant
portion of its range—that is, whether
there is any portion of the species’ range
for which it is true that both (1) the
portion is significant; and (2) the species
is in danger of extinction now or likely
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to become so in the foreseeable future in
that portion. Depending on the case, it
might be more efficient for us to address
the “significance” question or the
“status” question first. We can choose to
address either question first. Regardless
of which question we address first, if we
reach a negative answer with respect to
the first question that we address, we do
not need to evaluate the other question
for that portion of the species’ range.

In undertaking this analysis for
Nelson’s checker-mallow, we choose to
address the status question first—we
consider information pertaining to the
geographic distribution of both the
species and the threats that the species
faces to identify any portions of the
range where the species is endangered
or threatened.

For Nelson’s checker-mallow, we
considered whether the threats are
geographically concentrated in any
portion of the species’ range at a
biologically meaningful scale. We
examined the following threats: habitat
loss, degradation, and fragmentation
due to alteration of natural and human-
mediated disturbance processes that
maintain open prairie habitat, land
conversion to agricultural and urban
use, and invasion by nonnative plants;
and climate change.

The threat of habitat loss from
alteration of disturbance processes,
land-use conversion, and invasion of
nonnative plants has decreased in all
portions of the species’ range since the
time listing, due to land protection
efforts and active habitat management.
Although these residual threats
influence the species variably across its
range, there is no portion of the range
where there is currently a concentration
of threats at a biologically meaningful
scale, relative to other areas of the range.
In the foreseeable future, climate change
may interact synergistically with other
threats to negatively affect habitat
quality. We acknowledge that uniform
response across the species’ range is not
likely, and that some populations may
fare worse than others under future
conditions. However, the best available
information does not indicate that any
portion of the species’ range will
deteriorate disproportionately in the
foreseeable future. We anticipate that
any negative consequence of co-
occurring threats will be successfully
addressed through the same active
management actions that have
contributed to the ongoing recovery of
Nelson’s checker-mallow and that are
expected to continue into the future.

We found no concentration of threats
in any portion of the Nelson’s checker-
mallow range at a biologically
meaningful scale. Therefore, no portion

of the species’ range can provide a basis
for determining that the species is in
danger of extinction now or likely to
become so in the foreseeable future in

a significant portion of its range, and we
find the species is not in danger of
extinction now or likely to become so in
the foreseeable future in any significant
portion of its range. This does not
conflict with the courts’ holdings in
Desert Survivors v. U.S. Department of
the Interior, 321 F. Supp. 3d 1011,
1070-74 (N.D. Cal. 2018), and Center for
Biological Diversity v. Jewell, 248 F.
Supp. 3d 946, 959 (D. Ariz. 2017),
because, in reaching this conclusion, we
did not need to consider whether any
portions are significant and, therefore,
did not apply the aspects of the Final
Policy’s definition of “significant” that
those court decisions held were invalid.

Determination of Status

Our review of the best available
scientific and commercial information
indicates that Nelson’s checker-mallow
does not meet the definition of an
endangered species or a threatened
species in accordance with sections 3(6)
and 3(20) of the Act. Therefore, we
propose to remove the Nelson’s checker-
mallow from the List of Endangered and
Threatened Plants.

Effects of This Rule

This proposed rule, if made final,
would revise 50 CFR 17.12(h) by
removing Nelson’s checker-mallow from
the Federal List of Endangered and
Threatened Plants. The prohibitions and
conservation measures provided by the
Act, particularly through sections 7 and
9, would no longer apply to this species.
Federal agencies would no longer be
required to consult with the Service
under section 7 of the Act in the event
that activities they authorize, fund, or
carry out may affect Nelson’s checker-
mallow. There is no critical habitat
designated for this species, so there
would be no effect to 50 CFR 17.96.

Post-Delisting Monitoring

Section 4(g)(1) of the Act requires us,
in cooperation with the States, to
implement a monitoring program for not
less than 5 years for all species that have
been delisted due to recovery. PDM
refers to activities undertaken to verify
that a species delisted due to recovery
remains secure from the risk of
extinction after the protections of the
Act no longer apply. The primary goal
of PDM is to monitor the species to
ensure that its status does not
deteriorate, and if a decline is detected,
to take measures to halt the decline so
that proposing it as endangered or
threatened is not again needed.

If at any time during the monitoring
period data indicate that protective
status under the Act should be
reinstated, we can initiate listing
procedures, including, if appropriate,
emergency listing.

We are proposing to delist Nelson’s
checker-mallow based on our analysis
in the SSA report, expert opinions, and
conservation actions taken. Since
delisting would be, in part, due to
conservation actions taken by
stakeholders, we have prepared a draft
PDM plan for Nelson’s checker-mallow.
The draft PDM plan discusses the
current status of the taxon and describes
the methods proposed for monitoring if
we delist the taxon. The draft PDM plan:
(1) Summarizes the status of Nelson’s
checker-mallow at the time of proposed
delisting; (2) describes frequency and
duration of monitoring; (3) discusses
monitoring methods and potential
sampling regimes; (4) defines what
potential triggers will be evaluated to
address the need for additional
monitoring; (5) outlines reporting
requirements and procedures; (6)
proposes a schedule for implementing
the PDM plan; and (7) defines
responsibilities. It is our intent to work
with our partners towards maintaining
the recovered status of Nelson’s
checker-mallow. We will seek public
and peer reviewer comments on the
draft PDM plan, including its objectives
and procedures (see FOR FURTHER
INFORMATION CONTACT and Information
Requested, above), with the publication
of this proposed rule.

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address readers
directly;

(3) Use clear language rather than jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.
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National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.), need not
be prepared in connection with
determining a species’ listing status
under the Endangered Species Act. We
published a document outlining our
reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.
We do not believe that any Tribes would
be affected if we adopt this rule as
proposed. There are currently no
Nelson’s checker-mallow sites on Tribal
lands, although some sites may lie
within the usual and accustomed places
for Tribal collection and gathering of
resources. We welcome input from
potentially affected Tribes on this
proposal.

References Cited

A complete list of references cited in
this rulemaking is available on the
internet at https://www.regulations.gov
and upon request from the Oregon Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).
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The primary authors of this proposed
rule are the staff members of the Fish
and Wildlife Service’s Species
Assessment Team and the Oregon Fish
and Wildlife Office.

List of Subjects in 50 CFR Part 17
Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,

Transportation, Wildlife.

Proposed Regulation Promulgation
Accordingly, we propose to amend 50
CFR part 17, subchapter B of chapter I,
title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 1531—

1544; and 4201-4245, unless otherwise
noted.

§17.12 [Amended]

m 2. Amend § 17.12, in paragraph (h), by
removing the entry for “Sidalcea
nelsoniana” under FLOWERING
PLANTS from the List of Endangered
and Threatened Plants.

Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2022-09106 Filed 4-27-22; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 220421-0103]
RTID 0648-XR121

Endangered and Threatened Wildlife;
90-Day Finding on a Petition To List
the Tope Shark as Threatened or
Endangered Under the Endangered
Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: 90-Day petition finding, request
for information, and initiation of status
review.

SUMMARY: We, NMFS, announce a 90-
day finding on a petition under the
Endangered Species Act (ESA) to list the
tope shark (Galeorhinus galeus) as a
threatened or endangered species and to
designate critical habitat concurrent
with the listing. We find that the
petition presents substantial scientific
or commercial information indicating
that the petitioned action may be
warranted. Therefore, we are
commencing a review of the status of

the tope shark to determine whether
listing under the ESA is warranted. To
support a comprehensive status review,
we are soliciting scientific and
commercial data regarding this species.
DATES: Scientific and commercial data
pertinent to the petitioned action must
be received by June 27, 2022.
ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2022-0048 by the following
method:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2022-0048 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Interested persons may obtain a copy
of the petition online at the NMFS
website: https://www.fisheries.noaa.gov/
national/endangered-species-
conservation/petitions-awaiting-90-day-
findings.

FOR FURTHER INFORMATION CONTACT: Lisa
Manning, NMFS Office of Protected
Resources, (301) 427-8466,
lisa.manning@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

On February 15, 2022, we received a
petition from the Center for Biological
Diversity and Defend Them All
Foundation to list the tope shark,
Galeorhinus galeus, as a threatened or
endangered species under the ESA and
to designate critical habitat concurrent
with the listing. The petition asserts that
G. galeus is threatened by four of the
five ESA section 4(a)(1) factors: (1)
Present and threatened destruction,
modification, or curtailment of its
habitat or range; (2) overutilization for
commercial and recreational purposes;
(3) inadequacy of existing regulatory
mechanisms; and (4) other natural or
manmade factors. In addition to
requesting that we analyze whether the


https://www.regulations.gov
https://www.regulations.gov
mailto:lisa.manning@noaa.gov
http://www.regulations.gov
https://www.fisheries.noaa.gov/national/endangered-species-conservation/petitions-awaiting-90-day-findings
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tope shark warrants listing based on its
status throughout all or a significant
portion of its range, the petition requests
that we analyze whether any distinct
population segments (DPS) of tope shark
warrant listing. The petition also
requests that, if we determine the tope
shark or any DPSs of tope shark warrant
listing as a threatened species, we
promulgate a protective regulation
under section 4(d) of the ESA, and
requests that we promulgate a regulation
under section 4(e) of the ESA for species
similar in appearance to the tope shark.
The petition is available online (see
ADDRESSES).

ESA Statutory, Regulatory, and Policy
Provisions and Evaluation Framework

Section 4(b)(3)(A) of the ESA of 1973,
as amended (16 U.S.C. 1531 et seq.),
requires, to the maximum extent
practicable, that within 90 days of
receipt of a petition to list a species as
threatened or endangered, the Secretary
of Commerce make a finding on whether
that petition presents substantial
scientific or commercial information
indicating that the petitioned action
may be warranted, and to promptly
publish such finding in the Federal
Register (16 U.S.C. 1533(b)(3)(A)). When
it is found that substantial scientific or
commercial information in a petition
indicates the petitioned action may be
warranted (a “positive 90-day finding”),
we are required to promptly commence
a review of the status of the species
concerned during which we will
conduct a comprehensive review of the
best available scientific and commercial
information. In such cases, we conclude
the review with a finding as to whether,
in fact, the petitioned action is
warranted within 12 months of receipt
of the petition. Because the finding at
the 12-month stage is based on a more
thorough review of the available
information, as compared to the narrow
scope of review at the 90-day stage, a
“may be warranted” finding does not
prejudge the outcome of the status
review.

Under the ESA, a listing
determination may address a species,
which is defined to also include
subspecies and any vertebrate DPS that
interbreeds when mature (16 U.S.C.
1532(16)). A joint NMFS-U.S. Fish and
Wildlife Service (USFWS) (jointly, “‘the
Services”) policy clarifies the Services’
interpretation of DPSs for the purposes
of listing, delisting, and reclassifying a
species under the ESA (61 FR 4722;
February 7, 1996). A species,
subspecies, or DPS is “‘endangered” if it
is in danger of extinction throughout all
or a significant portion of its range, and
“threatened” if it is likely to become

endangered within the foreseeable
future throughout all or a significant
portion of its range (ESA sections 3(6)
and 3(20), respectively, 16 U.S.C.
1532(6) and (20)). Pursuant to the ESA
and our implementing regulations, we
determine whether species are
threatened or endangered based on any
one or a combination of the following
five section 4(a)(1) factors: (1) The
present or threatened destruction,
modification, or curtailment of habitat
or range; (2) overutilization for
commercial, recreational, scientific, or
educational purposes; (3) disease or
predation; (4) inadequacy of existing
regulatory mechanisms to address
identified threats; (5) or any other
natural or manmade factors affecting the
species’ existence (16 U.S.C. 1533(a)(1),
50 CFR 424.11(c)).

ESA-implementing regulations issued
jointly by NMFS and USFWS (50 CFR
424.14(h)(1)(i)) define “substantial
scientific or commercial information” in
the context of reviewing a petition to
list, delist, or reclassify a species as
“credible scientific or commercial
information in support of the petition’s
claims such that a reasonable person
conducting an impartial scientific
review would conclude that the action
proposed in the petition may be
warranted.” Conclusions drawn in the
petition without the support of credible
scientific or commercial information
will not be considered ‘“‘substantial
information.” In reaching the initial (90-
day) finding on the petition, we will
consider the information described in
sections 50 CFR 424.14(c), (d), and (g)
(if applicable).

Our determination as to whether the
petition provides substantial scientific
or commercial information indicating
that the petitioned action may be
warranted will depend in part on the
degree to which the petition includes
the following types of information: (1)
Information on current population
status and trends and estimates of
current population sizes and
distributions, both in captivity and the
wild, if available; (2) identification of
the factors under section 4(a)(1) of the
ESA that may affect the species and
where these factors are acting upon the
species; (3) whether and to what extent
any or all of the factors alone or in
combination identified in section 4(a)(1)
of the ESA may cause the species to be
an endangered species or threatened
species (i.e., the species is currently in
danger of extinction or is likely to
become so within the foreseeable
future), and, if so, how high in
magnitude and how imminent the
threats to the species and its habitat are;
(4) information on adequacy of

regulatory protections and effectiveness
of conservation activities by States as
well as other parties, that have been
initiated or that are ongoing, that may
protect the species or its habitat; and (5)
a complete, balanced representation of
the relevant facts, including information
that may contradict claims in the
petition. See 50 CFR 424.14(d).

If the petitioner provides
supplemental information before the
initial finding is made and states that it
is part of the petition, the new
information, along with the previously
submitted information, is treated as a
new petition that supersedes the
original petition, and the statutory
timeframes will begin when such
supplemental information is received.
See 50 CFR 424.14(g).

We may also consider information
readily available at the time the
determination is made. We are not
required to consider any supporting
materials cited by the petitioner if the
petitioner does not provide electronic or
hard copies, to the extent permitted by
U.S. copyright law, or appropriate
excerpts or quotations from those
materials (e.g., publications, maps,
reports, letters from authorities). See 50
CFR 424.14(c)(6).

At the 90-day finding stage, we do not
conduct additional research, and we do
not solicit information from parties
outside the agency to help us in
evaluating the petition. We will accept
the petitioners’ sources and
characterizations of the information
presented if they appear to be based on
accepted scientific principles, unless we
have specific information in our files
that indicates the petition’s information
is incorrect, unreliable, obsolete, or
otherwise irrelevant to the requested
action. Information that is susceptible to
more than one interpretation or that is
contradicted by other available
information will not be dismissed at the
90-day finding stage, so long as it is
reliable and a reasonable person
conducting an impartial scientific
review would conclude it supports the
petitioners’ assertions. In other words,
conclusive information indicating the
species may meet the ESA’s
requirements for listing is not required
to make a positive 90-day finding. We
will not conclude that a lack of specific
information alone necessitates a
negative 90-day finding if a reasonable
person conducting an impartial
scientific review would conclude that
the unknown information itself suggests
the species may be at risk of extinction
presently or within the foreseeable
future.

To make a 90-day finding on a
petition to list a species, we first
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evaluate whether the information
presented in the petition, in light of the
information readily available in our
files, indicates that the petitioned entity
constitutes a “species” eligible for
listing under the ESA. Next, if we
conclude the petition presents
substantial scientific or commercial
information suggesting that the
petitioned entity may constitute a
“species,” we evaluate whether the
information indicates that the species
may face an extinction risk such that
listing, delisting, or reclassification may
be warranted; this may be indicated in
information expressly discussing the
species’ status and trends, or in
information describing impacts and
threats to the species. We evaluate
whether the petition presents any
information on specific demographic
factors pertinent to evaluating
extinction risk for the species (e.g.,
population abundance and trends,
productivity, spatial structure, age
structure, sex ratio, diversity, current
and historical range, habitat integrity or
fragmentation), and the potential
contribution of identified demographic
risks to extinction risk for the species.
We then evaluate whether the petition
presents information suggesting
potential links between these
demographic risks and the causative
impacts and threats identified in section
4(a)(1) of the ESA.

Information presented on impacts or
threats should be specific to the species
and should reasonably suggest that one
or more of these factors may be
operative threats that act or have acted
on the species to the point that it may
warrant protection under the ESA.
Broad statements about generalized
threats to the species, or identification
of factors that could negatively impact
a species, do not constitute substantial
information indicating that listing may
be warranted. We look for information
indicating that not only is the particular
species exposed to a factor, but that the
species may be responding in a negative
fashion; then we assess the potential
significance of that negative response.

Many petitions identify risk
classifications made by
nongovernmental organizations, such as
the International Union on the
Conservation of Nature (IUCN), the
American Fisheries Society, or
NatureServe, as evidence of extinction
risk for a species. Risk classifications by
other organizations or made under other
Federal or state statutes may be
informative, but such classification
alone may not provide the rationale for
a positive 90-day finding under the
ESA. For example, as explained by
NatureServe, their assessments of a

species’ conservation status do ‘“not
constitute a recommendation by
NatureServe for listing under the U.S.
Endangered Species Act” because
NatureServe assessments “‘have
different criteria, evidence
requirements, purposes and taxonomic
coverage than government lists of
endangered and threatened species, and
therefore these two types of lists should
not be expected to coincide” (https://
explorer.natureserve.org/
AboutTheData/DataTypes/
ConservationStatusCategories).
Additionally, species classifications
under IUCN and the ESA are not
equivalent; data standards, criteria used
to evaluate species, and treatment of
uncertainty are also not necessarily the
same. Thus, when a petition cites such
classifications, we will evaluate the
source of information that the
classification is based upon in light of
the standards on extinction risk and
impacts or threats discussed above.

Tope Shark Species Description

The tope shark, G. galeus, is one of 39
recognized species within the
houndshark family, Triakidae, and is
known by many other common names,
including soupfin shark and school
shark. The tope sharks’ range includes
most oceans, specifically the Northeast,
Eastern Central, Southwest and
Southeast Atlantic Ocean; the
Southwest, Southeast, Western Central,
Eastern Central, and Northeast Pacific
Ocean; the Mediterranean Sea, and the
Eastern Indian Ocean. They can be
found in water depths of up to 826
meters, but prefer coastal areas and
occur most frequently within depths up
to 200 m (Walker et al. 2020). Maximum
size varies regionally, with maximum
lengths of up to about 6 feet (200 cm,
(total length) and weights of up to 98.5
pounds 44.7 kg (Walker et al. 2020;
Florida Museum, Fish Profile 2021). Age
at maturity may also vary regionally and
has been reported to range from about
10-15 years for females and about 12—
17 years for males (Walker et al. 2020,
COSEWIC 2007). Maximum lifespan is
40 to 60 years, and generation length
has been estimated to be 23 to 26.3 years
(Walker et al. 2020, COSEWIC 2007).
Tope sharks reproduce every 1 to 3
years, although a triennial cycle may be
more common (Peres and Vooren 1991,
Nosal et al. 2021). They are
ovoviviparous (i.e., eggs are fertilized
internally and hatch internally, with no
placental connection to the mother) and
produce litters of 20—-35 pups on average
after a roughly 12-month gestation
period (Walker et al. 2017, Nosal et al.
2021). The diet is broad, and includes
many teleost fishes (e.g., herring,

sardines, anchovies, hake, cod, salmon,
halibut), as well as some invertebrates
(e.g., squid, octopus, crabs, annelids;
Walker 1999; Florida Museum, Fish
Profile 2021).

Tope sharks are highly migratory and
have been reported to occur in small
schools segregated by sex and age.
Genetic and tagging data indicate that
the species may be structured as six
regional populations, delineated
generally as Northeast Atlantic
(includes the Mediterranean Sea),
southern Africa (Namibia to East
London, South Africa), Southwest
Atlantic (southern Brazil to Patagonia),
Northeast Pacific (British Columbia to
Mexico, including the Gulf of
California), Southeast Pacific (Ecuador
to Chile), and Tasman Sea (Australia
and New Zealand; Chabot and Allen
2009, Hernandez 2013, Walker et al.
2020, Nosal et al. 2021).

Analysis of the Petition

The petition addresses a single
species, G. galeaus; provides the
scientific and common names for this
species; and clearly indicates the
administrative measures being
requested. The petition also contains a
detailed, narrative justification for the
requested listing under the ESA and
provides information on the species’
taxonomy, geographic distribution, and
threats. Global abundance estimates
appear to be lacking for this species, but
information is provided in the petition
and supporting references regarding
population status and trends. The
petition is accompanied by literature
citations and electronic copies of
supporting material, including
published scientific literature, web
pages, and unpublished reports.

In the sections that follow, we provide
a synopsis of our analysis of the
information provided in the petition
and readily available in our files
regarding tope shark population status
and trends and whether and to what
extent factors identified in section
4(a)(1) of the ESA may cause the tope
shark to be an endangered species or a
threatened species.

Population Status and Trends

The petition presents information and
references indicating that the tope shark
has declined in most parts of its range,
and that these declines have been
driven by overharvest for commercial
purposes. The tope shark is currently
categorized as “critically endangered”
on the IUCN Red List based on trend
analyses of abundance indices
indicating steep declines in many parts
of the range (Southwest Atlantic,
southern Africa, Australia, and
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Northeast Atlantic) and an estimated
median reduction of 88 percent for the
global population over three generations
(79 years; Walker et al. 2020).

The most recent IUCN assessment by
Walker et al. (2020) presents the results
of separate trend analyses completed
using available data from multiple
geographic regions of the tope shark’s
range. For instance, using standardized
catch-per-unit-effort (CPUE) data from
three fishery-independent survey
datasets from the northern (2005-2018)
and southern (1997—2016) Celtic Seas
ecoregion and the Azores (1990-2015),
Walker et al. (2020) estimated annual
rates of reduction of tope shark in the
Northeast Atlantic region of 1.7 percent
and an estimated median reduction of
76.6 percent over three generations (79
years). Using limited CPUE data for the
Southwest Atlantic (specifically
Argentina) from 1992-2015, they
estimated annual rates of decline of 5.9
percent and a median reduction of 99.3
percent over three generations. For
Australia, Walker et al. (2020) used 74
years of stock assessment abundance
data, collected from 1927-2000, and
estimated annual rates of reduction of
2.8 percent and a median reduction of
90.1 percent over three generation
lengths. Although the available data
suggest tope sharks in New Zealand and
Australia are a single population,
Walker et al. (2020) also completed a
separate trend analysis for New
Zealand. Using standardized CPUE data
collected from several locations off New
Zealand during 1990-2016, they
estimated annual rates of decline of 0.5
percent and an estimated median
reduction of 29.8 percent over three
generations (Walker et al. 2020).

A stock assessment has also been
completed for tope shark in South
Africa, where it remains a commercially
targeted species. Using commercial
fisheries catch data as well as scientific
survey data, the assessment indicated a
continuous declining trend in tope
shark abundance at a rate of about 2.7
percent per year from 1991 to 2016, and
an estimated 85.1 percent decline over
three generations (Winker et al. 2019).
No stock assessments or abundance
indices appear to be available for the
Northeast Pacific region (COSEWIC
2007, Walker et al. 2020).

ESA Section 4(a)(1) Factors

The petition asserts that the tope
shark is experiencing threats under
section 4(a)(1)(A) of the ESA as a result
of habitat degradation and destruction
associated with climate change. The
petition discusses and provides
references regarding direct and indirect
climate-change-driven impacts,

including physical and chemical
changes to ocean habitats (e.g., ocean
warming, increasing ocean acidity),
changes in ocean circulation patterns,
declines in primary productivity and
upper-level consumers, range shifts for
shark species, and negative health
consequences for sharks. Available
scientific evidence has clearly
established that climate change has
affected and continues to affect the
distributions of many marine species as
well as their productivity and
phenology (Bindof et al. 2019, Morely et
al. 2018). Experimental results have also
revealed that ocean warming and
acidification occurring under levels of
carbon dioxide projected to occur by the
end of this century can impair prey
detection (olfaction) and hunting
behavior and impact body condition
and growth in some shark species
(Dixson et al. 2015, Pistevos et al. 2015,
Rosa et al. 2017). Although these
various climate-change impacts are
concerning, the extent to which tope
sharks in particular may be threatened
by such impacts is not clear based on
the information in the petition or
otherwise readily available.

The petition also asserts that high
voltage undersea cables are degrading
ocean habitats used by tope sharks and
are contributing to extinction risk for
this species. Specific impacts from high
voltage undersea cables identified in the
petition include interference with tope
sharks’ navigation, feeding, and
predation. However, information to
substantiate that tope sharks are being
negatively affected by undersea power
cables is not provided and appears to be
lacking in general.

The petition identifies overutilization
for commercial purposes under section
4(a)(1)(B) of the ESA and inadequate
management of fisheries under section
4(a)(1)(D) of the ESA as the primary
threats to the tope shark. Information in
the petition and the cited references
indicate that tope sharks have been
fished commercially, typically with
gillnets and longlines, throughout most
of their range for meat, fins, and livers,
which are rich in vitamin A. Demand
for the liver oil in particular led to
relatively intense commercial harvest of
tope sharks during the 1930s and 1940s
in several parts of its range, including
the Northeast Pacific, Southwest
Atlantic, South Africa, Australia, and
New Zealand. This period of increased
fishing pressure subsided fairly quickly,
however, as the demand for shark liver
oil declined and, in some locations, as
stocks were depleted (COSEWIC 2007,
Walker 1999). For example, from 1937—
1949, an estimated 840,000 tope sharks
were harvested in the Northeast Pacific

for their livers, and the recorded
commercial catch declined from a peak
of over 4,000 t in 1939 to 287 t by 1944
(Walker 1999, Walker et al. 2020). This
population is thought to have collapsed
as a result of overexploitation, and
although it is currently subject to a low
level of commercial and recreational
fishing in California, its current status is
unknown (COSEWIC 2007).

Information presented in the petition
and cited references regarding ongoing
commercial fishing for and retention of
tope sharks in other parts of the range
do suggest cause for concern. For
instance, in South Africa, results of the
fairly recent stock assessment indicate a
greater than 99 percent probability that
the stock is overfished and subject to
overfishing (Winker et al. 2019). The
recent IUCN assessment by Walker et al.
(2020), citing a stock assessment for
Australia, states that the Australian
government has classified the tope shark
as overfished and that the current
biomass of this stock is below 20
percent of unexploited levels. The
petition also notes that for the Northeast
Atlantic, the landings limit
recommended in 2018 and 2019 (i.e.,
376 t) by the International Council for
the Exploration of the Sea (ICES) has
been exceeded based on the incomplete
annual landings reported for tope shark
during 2005-2018, which ranged from
542 t to 715 t (Walker et al. 2020).

Directed fishing for tope sharks is
prohibited in several areas, including
the United Kingdom (since 2008, expect
for rod and reel), Mediterranean (since
2012), and Canada (since 2012). Other
management measures in place within
some range countries to address both
directed and incidental take of tope
sharks include limits on retention of
bycatch and daily catch limits, seasonal
and spatial area closures (e.g., breeding
and nursery areas), quotas and limited
entry systems, and gear restrictions.
Within the United States, Federal
protections (e.g., the Shark Conservation
Act), as well as regulations in individual
States regarding possession, sale, and
trade of shark fins are being
implemented to prevent the practice of
shark finning (i.e., removing shark fins
and discarding the body at sea). In 2020,
the tope shark was also listed on
Appendix II of the Convention on
Migratory Species of Wild Animals,
which does not directly confer
protections on the species, but does
establish a framework and call upon
Parties to develop agreements to
conserve the species. Evidence of stock
recovery or stabilization following
implementation of some of these
management measures is noted for at
least a few locations, including the
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Northeast Pacific and Northeast Atlantic
(Walker et al. 2020); however, the
available trend analyses and stock
assessments discussed in the petition
suggest that existing management
measures may be inadequate to prevent
population declines throughout most of
the range. Recreational catch of tope
sharks is also unreported or under-
reported, and therefore its impact and
any related management measures
cannot be fully assessed.

Lastly, the petition asserts that tope
sharks are threatened by toxic pollutants
in the marine environment, including
dichlorodiphenyltrichloroethane (DDT),
polychlorinated biphenyls (PCBs), and
trace metals (e.g., mercury). That sharks
bioaccumulate such contaminants has
been well documented, and
concentrations of various contaminants
in sharks have been shown to vary with
multiple factors such as diet, length,
weight, sex, species, and habitat (Walker
1999, Lyons et al. 2013, Kibria and
Haroon 2015). High mercury
concentrations in tope sharks in
particular led to concerns over human
consumption of the meat and
consequently impacted demand and
affected markets in some locations
during and 1970s and 1980s (Walker
1999). The petition states that
bioaccumulation of toxic contaminants
may have negative health consequences
for tope sharks, such as impaired
immune function, endocrine disruption,
infertility, and birth defects. However,
information to indicate whether and
how toxic contaminants are negatively
affecting tope shark health in particular
is not provided and may not be
available.

Petition Finding

After reviewing the petition, the
literature cited in the petition, and other
information readily available in our
files, we find there is substantial
scientific and commercial information

indicating that listing tope sharks under
the ESA may be warranted. Therefore,
in accordance with section 4(b)(3)(A) of
the ESA and NMFS’ implementing
regulations (50 CFR 424.14(h)(2)), we
will commence a status review of this
species. During the status review, we
will determine whether G. galeus is in
danger of extinction (endangered) or
likely to become so (threatened)
throughout all or a significant portion of
its range. As the petition did not request
that we consider listing any specific
DPSs, we will first assess the status of
the taxonomic species, and then based
on that assessment, consider whether
additional analysis of potential DPSs is
warranted and appropriate. As required
by section 4(b)(3)(B) of the ESA, within
12 months of the receipt of the petition
(February 15, 2023), we will make a
finding as to whether listing the tope
shark (or any DPSs) as an endangered or
threatened species is warranted. If
listing is warranted, we will publish a
proposed rule and solicit public
comments before developing and
publishing a final rule. If applicable, the
request to promulgate regulations under
section 4(d) and section 4(e) of the ESA
would be considered in accordance with
the Administrative Procedure Act (5
U.S.C. 553) and applicable
Departmental regulations, and
appropriate action would be taken (50
CFR 424.14(j)).

Information Solicited

To ensure that the status review is
based on the best available scientific
and commercial data, we are soliciting
relevant data and information from
interested parties regarding the tope
shark. Specifically, we are soliciting
information for this species in the
following areas:

(1) Historical and current abundance
and population trends throughout its
range;

(2) Historical and current distribution,
population structure, and genetic
diversity;

(3) Current condition of its habitat
and current and future threats to these
habitats;

(4) Historical and current data on
bycatch and retention of tope sharks in
industrial, commercial, artisanal, and
recreational fisheries throughout its
range;

(5) Data on trade of tope shark and
their products, including fins, meat, and
liver oil; and

(6) The effects of other known or
potential threats to tope sharks over the
short-term or long-term; and

(7) Management, regulatory, or
conservation programs for tope sharks,
including mitigation measures related to
any known or potential threats to the
species within specific range countries.

We request that all data and
information be accompanied by
supporting documentation such as
reprints of pertinent publications or
bibliographic references. Please send
any comments in accordance with the
instructions provided in the ADDRESSES
section above. We will base our findings
on a review of the best scientific and
commercial data available, including
relevant information received during the
public comment period.

References Cited

A complete list of all references cited
herein is available upon request (See
FOR FURTHER INFORMATION CONTACT).

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: April 22, 2022.

Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2022-09032 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-22-P



25214

Notices

Federal Register
Vol. 87, No. 82

Thursday, April 28, 2022

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by May 31, 2022 will
be considered. Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
person are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Office of the Chief Financial Officer

Title: Suspension and Debarment and
Drug-Free Workplace Certifications.

OMB Control Number: 0505-0027.

Summary of Collection: Suspension
and debarment is a discretionary or
statutory administrative action taken by
Federal agencies to protect the
government by excluding person and
entities that are not presently
responsible from participating in
Federal programs or activities. The
information will be collected by USDA
Federal financial assistance agencies as
certifying information concerning
applicant suitability in compliance with
Federal Suspension and Debarment and
Drug-Free Work Place regulations, as
defined by 2 CFR parts 180, 417 and
Public Law, 100-690, Title V, Subtitle
D; 41 U.S.C. 8101 et seq., 2 CFR parts
182 and 421.

Need and Use of the Information: The
information will be collected from
individuals or private entities;
businesses or other for profit; not-for-
profit; Federal, state, local or tribal
governments; institutions of higher
education or other research

organizations; and foreign organizations.

Several USDA agencies and staff offices
will use the information to determine
applicant suitability concerning
distribution of financial assistance.

The information will be collected
using the following Forms: AD-1047,
Certification Regarding Debarment,
Suspension, and Other Responsibility
Matters Primary Covered Transaction;
AD-1048, Certification Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion Lower Tier
Covered Transactions; AD-1049,
Certification Regarding Drug-Free
Workplace Requirements (Grants)
Alternative [—For Grantees Other than
Individuals; AD-1050, Certification
Regarding Drug-Free Workplace
Requirements (Grants) Alternative II—
For Grantees Who Are Individuals; AD—
1052, Certification Regarding Drug-Free
Workplace State and State Agencies,
Federal Fiscal Year.

Description of Respondents:
Individuals or household; Business or
other for-profit; Not-for-profit
institutions; Federal Government; State,
Local or Tribal Government.

Number of Respondents: 1.

Frequency of Responses: Reporting:
One time.
Total Burden Hours: 1.

Levi Harrell,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2022-09080 Filed 4-27-22; 8:45 am]
BILLING CODE 3410-KS-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by May 31, 2022 will
be considered. Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
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displays a currently valid OMB control
number.

Food and Nutrition Service

Title: 7 CFR part 220, School
Breakfast Program.

OMB Control Number: 0584—0012.

Summary of Collection: Section 4 of
the Child Nutrition Act (CNA) of 1966
(42 U.S.C. 1773) authorizes the School
Breakfast Program as a nutrition
assistance program and authorizes
payments to States to assist them to
initiate, maintain, or expand nonprofit
breakfast programs in schools. The
provision requires that “Breakfasts
served by schools participating in the
School Breakfast Program under this
section shall consist of a combination of
foods and shall meet minimum
nutritional requirements prescribed by
the Secretary on the basis of tested
nutritional research.” The School
Breakfast Program is administered and
operated in accordance with the
National School Lunch Act (NSLA). The
Program is administered at the State and
local levels, including school district
and school site levels, and the
operations include the submission and
approval of applications to participate
in the program, execution of
agreements, record maintenance,
submission of claims, payment of
claims, monitoring procedures, and
providing technical assistance.

Need and Use of the Information:
This collection is mandatory to
administer and operate this program in
accordance with the authorizing
statutes. States, school food authorities
(SFAs), and schools are required to keep
accounts and records as may be
necessary to enable FNS to determine
whether the program is in compliance.
SFAs collect breakfast counts from the
schools so that they can submit claims
and related information to the State
agencies. The State agencies then report
this information to FNS. The State
agencies, the SFAs, and the schools also
maintain records related to the School
Breakfast Program. FNS uses the
information to monitor State agency and
SFA compliance, determine the amount
of funds to be reimbursed, evaluate and
adjust program operations, and to
monitor program funding and program
trends.

Description of Respondents: State,
Local, or Tribal Government.

Number of Respondents: 105,700.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Monthly, Annually, Other (Daily Meal
Records)

Total Burden Hours: 3,736,676.

Levi Harrell,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2022—09074 Filed 4-27-22; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request; Reinstatement of a
Previously Approved Information
Collection

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
are requested regarding: Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology Comments
regarding these information collections
are best assured of having their full
effect if received by May 31, 2022.
Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““‘Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: National Bioengineered Food
Disclosure Standard.

OMB Control Number: 0581-0315.

Summary of Collection: The U.S.
Department of Agriculture (USDA)
administers the Agricultural Marketing
Act of 1946 (Title II of the Act of August
14, 1946). Public Law 114—216 amended
the Agricultural Marketing Act of 1946,
directing the Secretary of Agriculture to
establish the National Bioengineered
Food Disclosure Standard (7 CFR 66) for
disclosing certain foods that are
bioengineered or contain bioengineered
ingredients. The final rule (National
Bioengineered Food Disclosure
Standard [7 CFR 66]) fulfils USDA’s
need to establish requirements and
procedures to carry out the new
standard. Public Law 114-216 also
addressed Federal preemption of State
and local genetic engineering labeling
requirements and specifies that
certification of food under USDA’s
National Organic Program (7 CFR 205)
were considered sufficient to make
claims about the absence of
bioengineering in the food. AMS
gathered industry input and conducted
rulemaking on the National
Bioengineered Food Disclosure
Standards.

Need and Use of the Information: The
audit process involves access to records
at the entity’s place of business. AMS
would examine the records during
normal business hours to verify
compliance with the standard’s
disclosure requirements. Under
§ 66.304(c), if an entity fails to provide
AMS access to records, AMS would
determine that the entity did not
comply and would make the
determination public. Companies would
know the requirements through a list
that AMS will maintain containing
bioengineered crops and foods that may
be produced in other countries. As set
forth in § 66.300, recordkeeping applies
to records for food on the list of
bioengineered foods. As set forth in
§66.302(a)(3), records would have to be
maintained for at least two years after
the food’s distribution for retail sale.

Description of Respondents: Business
or other for-profit; Not for-profit
institutions.

Number of Respondents: 155,098.

Frequency of Responses:
Recordkeeping; Annually.

Total Burden Hours: 353,952.

Levi S. Harrell,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2022—09078 Filed 4-27-22; 8:45 am|
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection: Commercial
Use of the Woodsy Owl Symbol

AGENCY: Forest Service, Agriculture
(USDA).
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
USDA Forest Service is seeking
comments from all interested
individuals and organizations on the
extension without revision of a
currently approved information
collection, Commercial Use of the
Woodsy Owl Symbol.

DATES: Comments must be received in
writing on or before June 27, 2022 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Commenters are encouraged
to submit comments by email, if
possible. You may submit comments by
any of the following methods:

e Email: tinelle.bustam@usda.gov.

e Mail: Tinelle Bustam, Director
Office of the Conservation Education
Program U.S. Forest Service, 201 14th
Street SW, Mail Stop 1147, Washington,
DC 20250-1147.

e Telephone: 202-945-7672.

e Hand Delivery/Courier: Tinelle
Bustam, Director, Office of the
Conservation Education Program, U.S.
Forest Service, 201 14th Street SW, Mail
Stop 1147, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Tinelle Bustam, Director, Office of the
Conservation Education Program, 202—
945-7672. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Title: Commercial Use of the Woodsy
Owl Symbol.

OMB Number: 0596—0087.

Expiration Date of Approval:
November 30, 2022.

Type of Request: Extension without
revision of a currently approved
information collection.

Abstract: The Woodsy Owl-Smoky
Bear Act of 1974 established the
Woodsy Owl symbol and slogan,
authorizes the Secretary of Agriculture
to manage the use of the slogan and
symbol, authorizes the licensing of the
symbol for commercial use, and
provides for continued protection of the
symbol. Part 272 of Title 36 of the Code
of Federal Regulations authorizes the

Chief of the Forest Service to approve
commercial use of the Woodsy Owl
symbol and to collect royalty fees.
Commercial use includes replicating
Woodsy Owl symbol or logo on items,
such as tee shirts, mugs, pins, figurines,
ornaments, stickers, and toys and using
the image and or slogan of the icon in
motion pictures, documentaries, TV,
magazine stories, and books, magazines,
and other for-profit paper products.

Woodsy Owl is America’s symbol for
the conservation of the environment.
The public service campaign slogans
associated with Woodsy Owl are “Give
a Hoot, Don’t Pollute” and ‘“Lend a
Hand, Care for the Land.” The mission
statement of the Woodsy Owl’s
conservation campaign is to help young
children discover the natural world and
join in life-long actions to care for that
world.

The USDA Forest Service
Conservation Education Program
Director will use the collected
information to determine if the
applicant will receive a license or
renewal of an existing license and the
associated royalty fees. Information
collected includes, but is not limited to,
tenure of business or non-profit
organization, current or planned
products, physical location, projected
sales volume, and marketing plans.
Licensees submit quarterly reports,
which include:

1. A list of each item sold with the
Woodsy Owl symbol;

2. Projected sales of each item;

3. Sales price of each item;

4. Total sales subject to Forest Service
royalty fee;

5. Royalty fee due based on sales
quantity and price;

6. Description and itemization of
deductions (such as fees waived or
previously paid as part of advance
royalty payment);

7. New total royalty fee the business
or organization must pay after
deductions;

8. Running total amount of royalties
accrued in that fiscal year; and

9. Typed name and signature of the
business or organizational employee
certifying the truth of the report.

Data gathered in this information
collection are not available from other
sources.

Type of Respondents: Individuals, for
profit businesses and non-profit
organizations.

Estimated Annual Number of
Respondents: 21 licensees, of which an
average of 10 respond per year.

Estimated Annual Number of
Responses per Respondent: 4.

Estimated Total Annual Burden on
Respondents: 20 hours.

Comment is Invited: Comment is
invited on: (1) Whether this collection
of information is necessary for the stated
purposes and the proper performance of
the functions of the Agency, including
whether the information will have
practical or scientific utility; (2) the
accuracy of the Agency’s estimate of the
burden of the collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Jaelith Hall-Rivera,

Deputy Chief, State & Private Forestry.
[FR Doc. 2022-09090 Filed 4-27-22; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection: Wilderness and
Wild and Scenic Rivers Program
Administration

AGENCY: Forest Service, USDA.

ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
USDA Forest Service is seeking
comments from all interested
individuals and organizations on the
renewal of a currently approved
information collection, Wilderness and
Wild and Scenic Rivers Program
Administration.

DATES: Comments must be received in
writing on or before June 27, 2022 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Eric
Sandeno, Wilderness/Wild and Scenic
Rivers Information Manager, USDA
Forest Service, 1627 Cemetery Road/PO
Box 210, Marlinton, WV 24954,

Comments also may be submitted via
facsimile to Eric Sandeno at 304—799—
6820 or by email at eric.sandeno@
usda.gov.
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Due to COVID-19 health and safety
protocols to protect employees and
visitors, Forest Service offices may be
closed to the public. The public may
inspect comments received at the USDA
Forest Service, 1627 Cemetery Road,
Marlinton, WV 24954 during normal
business hours and if arrangements are
made in advance.

FOR FURTHER INFORMATION CONTACT: Eric
Sandeno, Wilderness/Wild and Scenic
Rivers Information Manager, at 304—
799-4334, extension 7995548 or via
email at eric.sandeno@usda.gov.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Information Service
(FIRS) at 1-800-877—-8339 twenty-four
hours a day, every day of the year,
including holidays.

SUPPLEMENTARY INFORMATION:

Title: Wilderness and Wild and
Scenic Rivers Program Administration.

OMB Number: 0596—0106.

Expiration Date of Approval:
November 30, 2022.

Type of Request: Renewal with
revisions.

Abstract: Visitor Permits and Visitor
Registration Cards may be required as a
means to disperse use, protect natural
and cultural resources, provide for the
health and safety of visitors, allocate
capacity, provide special restrictions or
important information the visitor should
know, and address overuse and site
deterioration in environmentally
sensitive areas.

Forms

FS—-2300-30, Visitor’s Permit.
Information collected includes the
visitor’s name and address, area(s) to be
visited, dates of visit, length of stay,
location of entry and exit points,
method of travel, number of people in
the group, and where applicable, the
number of pack and saddle stock (that
is, the number of animals either carrying
people or their gear), the number of
dogs, and the number of watercraft and/
or vehicles (where allowed).

The Forest Service employee who
completes the Visitor’s Permit will note
on the permit any special restrictions or
important information the visitor should
know. The visitor receives a copy of the
permit and instructions to keep the
permit with them for the duration of the
visit.

FS-2300-32, Visitor Registration
Card. Information collected includes the
visitor’s name and address, area(s) to be
visited, dates of visit, length of stay,
location of entry and exit points,
method of travel, number of people in
the group, and where applicable, the
number of pack and saddle stock (that

is, the number of animals either carrying
people or their gear) in the group, the
number of dogs, and the number of
watercraft and/or vehicles (where
allowed).

Estimate of Annual Burden: 3
minutes.

Type of Respondents: Individuals.

Estimated Annual Number of
Respondents: 552,000.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 27,600 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency'’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
request for Office of Management and
Budget approval.

Dated: April 25, 2022.
Tina J. Terrell,

Associate Deputy Chief, National Forest
System.

[FR Doc. 2022—09114 Filed 4-27-22; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Federal and
Non-Federal Financial Assistant
Instruments

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension with
revision of a currently approved
information collection, Federal and
Non-Federal Financial Assistant
Instruments.

DATES: Comments must be received in
writing on or before June 27, 2022 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Gavin
Smith, Policy Analyst, Grants and
Agreements, G & A Policy, 201 14th
Street Mail Stop 1138, SW Washington,
DC 20227 and telephone 541-975-4730.

Comments also may be submitted via
facsimile to by email to: SM.FS.wo_ga_
policy@usda.gov.

Comments submitted in response to
this notice may be made available to the
public through relevant websites and
upon request. For this reason, please do
not include in your comments
information of a confidential nature,
such as sensitive personal information
or proprietary information. If you send
an email comment, your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the internet. Please note
that responses to this public comment
request containing any routine notice
about the confidentiality of the
communication will be treated as public
comments that may be made available to
the public notwithstanding the
inclusion of the routine notice.

The public may inspect the draft
supporting statement and/or comments
received at 201 14th Street Mail Stop
1138, SW Washington, DC 20227 during
normal business hours. Visitors are
encouraged to call ahead to (202) 720-
6270 to facilitate entry to the building.
The public may request an electronic
copy of the draft supporting statement
and/or any comments received be sent
via return email. Requests should be
emailed to SM.FS.wo_ga_policy@
usda.gov.

FOR FURTHER INFORMATION CONTACT:
Comments may be submitted to, WO
Office of Grants and Agreements, G&A
Policy, email SM.FS.wo_ga_policy@
usda.gov. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Federal and Non-Federal
Financial Assistant Instruments.

OMB Number: 0596—0217.

Expiration Date of Approval: February
28, 2023.

Type of Request: Extension with
revisions of a currently approved
information collection.

Abstract: In order to perform specific
Forest Service activities, Congress
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created several authorities as well as
new authorities increasing the total
burden hours to assist the Agency in
carrying out its mission. The Forest
Service issues partnership agreements
under specific authorities exempt from
the Federal Grants and Cooperative
Agreements Act (FGCAA). This
collection is for existing forms as well
as a new form to supplement and
ultimately phase out the older forms by
the next collection period that will be
used to enter into the following
agreement types by the Forest Service:

(1) Participating Agreements (replaces
FS—1500-16 and 16A through 16G);

(2) Cost-Reimbursable Agreement
(replaces FS—1500-12);

(3) Joint Venture Agreement (replaces
FS—-1500-14 and 14A);

(4) Cooperative Research and
Development Agreements (replaces
FS1500-13 through 13B); and,

(5) Challenge Cost-Share Agreement
(replaces FS—1500-10 and 10A through
100C).

(6) Stewardship Agreements (replaces
FS-1500-21, FS—1500-21A, through
FS—1500-21D).

(7) Good Neighbor Agreements
(replaces FS—1500-36, FS—1500-36A,
FS-1500-36B).

(8) Domestic Grants (Letter).

(9) Fixed Amount Awards (Letter).

(10) International Grants (Letter).

(11) International Cooperative
Agreements (Letter).

(12) Cooperative Agreements (Letter).

In addition to Federal Financial
Assistance (FFA), Congress created
specific authorizations for acts outside
the scope of the FGCAA. Appropriations
language was developed to convey
authority for the Forest Service to enter
into relationships that are outside the
scope of the FGCAA. The Forest Service
implements these authorizations using
instruments such as collection
agreements, FGCAA exempted
agreements, memorandums of
understanding, and other agreements
which mutually benefit participating
parties. These instruments fall outside
the scope of the Federal Acquisition
Regulations (FAR) and often require
financial plans and statements of work.
Forest Service employees collect
information from cooperating parties
from the pre-award to the closeout stage
via telephone calls, emails, postal mail,
and person-to-person meetings to create,
develop, and administer these funded
and non-funded agreements. The
multiple means for respondents to
communicate their responses include
forms, non-forms, electronic documents,
face-to-face, telephone, and internet.
The scope of information collected
varies; however, it typically includes

the project type, project scope, financial
plan, statement of work, and
cooperator’s business information.

The Forest Service would not be able
to create, develop, and administer these
funded and non-funded agreements
without the collected information. The
Agency would also be unable to develop
or monitor projects, make or receive
payments, or identify financial and
accounting errors.

Estimate of Annual Burden: 1 to 4
hours annually per person.

Type of Respondents: Non-profit and
for profit institutions; institutions of
higher education; State, local, and
Native American tribal governments,
individuals; foreign governments; and
organizations.

Estimated Annual Number of
Respondents for New Form: 1,016.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 3,048 hours.

Comment is Invited: Comment is
invited on: (1) Whether this collection
of information is necessary for the stated
purposes and the proper performance of
the functions of the Agency, including
whether the information will have
practical or scientific utility; (2) the
accuracy of the Agency’s estimate of the
burden of the collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Christopher Coppenbarger,

Director, Grants and Agreement Policy.
[FR Doc. 2022—09105 Filed 4—27-22; 8:45 am]
BILLING CODE 3411-15-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the North
Carolina Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of virtual
business meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the North Carolina Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will hold a virtual business
meeting via Webex at 12:00 p.m. ET on
Tuesday, May 17, 2022, to discuss their
report on Legal Financial Obligations in
the state.
DATES: The meeting will take place on
Tuesday, May 17, 2022, from 12:00
p-m.—1:30 p.m. ET.

Link to Join (Audio/Visual): https://
tinyurl.com/f4duk4tf.

Telephone (Audio Only): Dial (800)
360—9505 USA Toll Free; Access code:
2761 845 7469.

FOR FURTHER INFORMATION CONTACT:
Victoria Moreno, DFO, at vinoreno@
usccr.gov or (434) 515—0204.
SUPPLEMENTARY INFORMATION:
Committee meetings are available to the
public through the conference link
above. Any interested member of the
public may listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. If joining via
phone, callers can expect to incur
regular charges for calls they initiate
over wireless lines, according to their
wireless plan. The Commission will not
refund any incurred charges.
Individuals who are deaf, deafblind, and
hard of hearing may also follow the
proceedings by first calling the Federal
Relay Service at (800) 877—8339 and
providing the Service with the
conference details found through
registering at the web link above. To
request additional accommodations,
please email vimoreno@usccr.gov at least
ten (10) days prior to the meeting.
Members of the public are also
entitled to submit written comments;
the comments must be received within
30 days following the meeting. Written
comments may be emailed to Liliana
Schiller at Ischiller@usccr.gov. Persons
who desire additional information may
contact the Regional Programs
Coordination Unit at (312) 353—-8311.
Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Coordination Unit,
as they become available, both before
and after the meeting. Records of the
meeting will be available via
www.facadatabase.gov under the
Commission on Civil Rights, North
Carolina Advisory Committee link.
Persons interested in the work of this
Committee are directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
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Regional Programs Coordination Unit at
the above phone number.
Agenda
1. Welcome & Roll Call
II. Committee Discussion
III. Public Comment
IV. Next Steps
V. Adjournment
Dated: April 22, 2022.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2022-09051 Filed 4-27-22; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Census Bureau

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Annual Survey of School
System Finances

AGENCY: Census Bureau, Commerce.

ACTION: Notice of information collection,
request for comment.

SUMMARY: The Department of
Commerce, in accordance with the
Paperwork Reduction Act (PRA) of
1995, invites the general public and
other Federal agencies to comment on
proposed, and continuing information
collections, which helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. The purpose of this
notice is to allow for 60 days of public
comment on the proposed revision of
the Annual Survey of School System
Finances, prior to the submission of the
information collection request (ICR) to
OMB for approval.

DATES: To ensure consideration,
comments regarding this proposed
information collection must be received
on or before June 27, 2022.

ADDRESSES: Interested persons are
invited to submit written comments by
email to Thomas.J.Smith@census.gov.
Please reference Annual Survey of
School System Finances in the subject
line of your comments. You may also
submit comments, identified by Docket
Number USBC-2022-0007, to the
Federal e-Rulemaking Portal: http://
www.regulations.gov. All comments
received are part of the public record.
No comments will be posted to http://
www.regulations.gov for public viewing
until after the comment period has
closed. Comments will generally be
posted without change. All Personally
Identifiable Information (for example,

name and address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. You may submit
attachments to electronic comments in
Microsoft Word, Excel, or Adobe PDF
file formats.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
specific questions related to collection
activities should be directed to Stephen
Wheeler, Survey Statistician, Education
Finance Branch, 301-763-9950, and
Stephen.Wheeler@census.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The U.S. Census Bureau plans to
continue the current Office of
Management and Budget clearance for
the Annual Survey of School System
Finances with revisions. The Annual
Survey of School System Finances is the
only comprehensive source of pre-
kindergarten through 12th grade public
elementary-secondary school system
finance data collected on a nationwide
scale using uniform definitions,
concepts, and procedures. The
collection covers the revenues,
expenditures, debt, and assets of all
public elementary-secondary school
systems. This data collection has been
cosponsored by and coordinated with
the National Center for Education
Statistics (NCES). The NCES uses this
collection to satisfy its need for school
finance data.

Fiscal data provided by respondents’
aid data users in measuring the
effectiveness of resource allocation. The
products of this data collection make it
possible for data users to search a single
database to obtain information on such
things as per pupil expenditures and the
percent of state, local, and federal
funding for each school system.
Elementary-secondary education related
spending is the single largest financial
activity of state and local governments.
Education finance statistics provided by
the Census Bureau allow for analyses of
how public elementary-secondary
school systems receive their funding
and how they are spending their funds.

The Annual Survey of School System
Finances was revised for the fiscal year
(FY) 2020 collection to include 12 new
data items in response to the COVID-19
pandemic. Six revenue data items and
six expenditure items were added to the
survey to collect financial information
from school systems concerning the
Coronavirus Aid, Relief, and Economic
Security (CARES) Act of 2020. The
survey was then revised again for the FY

2021 collection in response to new
legislation passed due to the COVID-19
pandemic, including the Coronavirus
Response and Relief Supplemental
Appropriations Act (CRRSA) and the
American Rescue Plan (ARP). Four new
revenue items were added to the survey
to collect financial data based on these
two new legislative acts and two
obsolete revenue items added in FY
2020 in response to the COVID-19
pandemic were removed from the
survey. Two new expenditure items
were also added to expand the scope of
financial data collected concerning
COVID-19 federal assistance funds.

This proposed revision to the Annual
Survey of School System Finances is to
further expand the collection of
expenditure data for COVID-19 federal
assistance funds. The CARES Act of
2020 established several relief funds
that would be made available to school
systems, including the Elementary and
Secondary School Emergency Relief
(ESSER) Fund, the Governor’s
Emergency Education Relief (GEER)
Fund, and the Coronavirus Relief Fund
(CRF). Subsequent legislation such as
the CRRSA and the ARP further funded
these sources and established additional
funds made available to school systems,
including the ARP Act Coronavirus
State and Local Fiscal Recovery Funds.
In response to these various funds being
established and utilized by school
systems, 21 new data items will be
added to the survey to collect data on
expenditures from these funding
sources. Three data items collecting data
for current expenditures, instructional
expenditures, and capital outlay
expenditures will be added for seven
different sources of funds for a total of
21 new data items.

As a result of these 21 new data items
being added to the survey, an increase
in the total burden hours and estimated
time per response for the primary
survey form (F-33) is expected
compared to prior survey collections. A
slight decrease in the number of
supplemental respondents is also
expected in future collections due to
school system consolidations, mergers,
and other factors affecting the
composition of school systems in states
where supplemental debt and asset data
is collected. This will partially offset
some of the increase in total burden
hours as a result of the 21 new items
collected on the survey; however, an
overall increase in total burden hours is
still expected.

II. Method of Collection

A letter is mailed electronically at the
beginning of each survey period to
solicit the assistance of the state
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education agencies in the 50 states and
the District of Columbia. This letter
officially announces the opening of the
data collection period and requests
some administrative data, such as their
estimated date of submission, any
change to the reporting format from
prior year, and updated contact
information for the state coordinator for
the survey.

The survey form (F—33) contains item
descriptions and definitions of the
elementary-secondary education finance
items collected jointly by the Census
Bureau and NCES. It is used primarily
as a worksheet and instruction guide by
the state education agencies providing
school finance data centrally for the
school systems in their respective states.
The Census Bureau collects almost all
the finance data for local school systems
from state education agency databases
through central collection arrangements
with the state education agencies. The
states transfer this information in
electronic format over the internet via
file transfer protocol. The Census
Bureau has also facilitated central
collection of school system finance data
by accepting data in multiple formats.

Supplemental forms are sent to local
school systems in states where the state
education agency cannot centrally
provide information on assets (F—33—
L1), indebtedness (F-33-L2), or both (F-
33-L3). School systems have the option
of completing a paper form to mail back
to the Census Bureau or completing the
survey using an online web application.

II1. Data

OMB Control Number: 0607—-0700.

Form Number(s): F-33, Supplemental
forms: F-33-L1, F-33-L2 and F-33-L3.

Type of Review: Regular submission,
Request for a Revision of a Currently
Approved Collection.

Affected Public: State and local
governments.

Estimated Number of Respondents: F—
33: 51, Supplemental: 3426.

Estimated Time per Response: F-33:
70 hours, 45 minutes, Supplemental: 15
minutes.

Estimated Total Annual Burden
Hours: 4465.

Estimated Total Annual Cost to
Public: $0. (This is not the cost of
respondents’ time, but the indirect costs
respondents may incur for such things
as purchases of specialized software or
hardware needed to report, or
expenditures for accounting or records
maintenance services required
specifically by the collection.)

Respondent’s Obligation: Voluntary.

Legal Authority: Census: Title 13
U.S.C. Sections 8(b), 161, and 182.
NCES: Title 20 U.S.C. Sections 9543—44.

IV. Request for Comments

We are soliciting public comments to
permit the Department/Bureau to: (a)
Evaluate whether the proposed
information collection is necessary for
the proper functions of the Department,
including whether the information will
have practical utility; (b) Evaluate the
accuracy of our estimate of the time and
cost burden for this proposed collection,
including the validity of the
methodology and assumptions used; (c)
Evaluate ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) Minimize the
reporting burden on those who are to
respond, including the use of automated
collection techniques or other forms of
information technology.

Comments that you submit in
response to this notice are a matter of
public record. We will include, or
summarize, each comment in our
request to OMB to approve this ICR.
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2022—-09104 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Agency Information Collection
Activities; Withdrawal of Prior Notice
and Proposed Submission of
Information Collection for OMB
Review; Comment Request; Medical
Exception Request

The Department of Commerce
(Department) published a notice in the
Federal Register of its intent to request
that the Office of Management and
Budget (OMB) extend approval, without
change, under the Paperwork Reduction
Act (PRA), to a collection of information
for its employees to request a medical
exception to the COVID-19 vaccination
requirement on January 25, 2022. That
notice was withdrawn in light of the
January 21, 2022 nationwide
preliminary injunction enjoining
implementation and enforcement of the
federal employee vaccination

requirement pursuant to the President’s
Executive Order 14043 of September 9,
2021, “Requiring Coronavirus Disease
2019 Vaccination for Federal
Employees.” The Department sought
comment on its new notice of intent to
request that OMB approve, without
change, under the PRA, a collection of
information for its employees to request
a medical exception to the COVID-19
vaccination requirement via the Federal
Register on February 15, 2022, 87 FR
8561, during a 60-day comment period.
This notice allows for an additional 30
days for public comments. We invite the
general public and other Federal
agencies to comment on proposed, and
continuing information collections,
which helps us assess the impact of our
information collection requirements and
minimize the public’s reporting burden.

Agency: Office of the Secretary,
Commerce.

Title: Request for a Medical
Exemption to the COVID-19
Vaccination Requirement Form.

OMB Control Number: 0690—0036.

Form Number(s): None.

Type of Request: Regular submission;
Extension of an already approved
collection.

Estimated Number of Respondents:
1,000.

Estimated Time per Response: 10
minutes.

Estimated Total Annual Burden
Hours: 167.

Needs and Uses: Under Executive
Order 14043, every Federal agency must
“implement, to the extent consistent
with applicable law, a program to
require COVID-19 vaccination for all of
its federal employees, with exceptions
only as required by law.”” In following
this directive, the Department imposed
a requirement that its employees must
receive and submit proof of COVID-19
vaccination. As required by 29 U.S.C.
701 et seq. and 29 CFR part 1630, the
Department allows an exception from
the vaccination requirement for
employees who demonstrate medical
reasons or disabilities that would make
the COVID-19 vaccine unsafe for them.
To obtain this exception, employees can
submit the Request for Medical
Exception to the COVID-19 Vaccination
Requirement form available from the
Department’s COVID-19 Information
Hub. The Department uses the
information on this form to verify
employees’ assertions that they are
entitled to an exception to the COVID-
19 vaccination requirement because of
their medical or disability statuses.

Affected Public: Federal employees
and medical providers.

Legal Authority: Executive Order
(E.O.) 14043.
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This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering either the title of the collection
or the OMB Control Number 0690—0032.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2022-09110 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-17-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Transportation and Related Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on May 11, 2022,
at 11:30 a.m., Eastern Daylight Time, via
teleconference. The Committee advises
the Office of the Assistant Secretary for
Export Administration with respect to
technical questions that affect the level
of export controls applicable to
transportation and related equipment or
technology.

Agenda

Public Session

1. Welcome and Introductions.

2. Status reports by working group
chairs.

3. Public comments and Proposals.

Closed Session

4. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
App. §§10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference. To join the
conference, submit inquiries to Ms.
Yvette Springer at Yvette.Springer@
bis.doc.gov no later than May 4, 2022.

To the extent time permits, members
of the public may present oral
statements to the Committee. The public
may submit written statements at any
time before or after the meeting.
However, to facilitate distribution of

public presentation materials to
Committee members, the Committee
suggests that presenters forward the
public presentation materials prior to
the meeting to Ms. Springer via email.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 14,
2022, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. App. §(10)(d)), that
the portion of the meeting dealing with
pre-decisional changes to the Commerce
Control List and U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. App. §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information, contact Yvette
Springer via email.
Yvette Springer,
Committee Liaison Officer.

[FR Doc. 2022—09095 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials and Equipment Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Materials and Equipment
Technical Advisory Committee will
meet on May 12, 2022, 10:00 a.m.,
Eastern Daylight Time, via
teleconference. The Committee advises
the Office of the Assistant Secretary for
Export Administration with respect to
technical questions that affect the level
of export controls applicable to
materials and related technology.

Agenda

Open Session

1. Opening Remarks and Introduction
by BIS Senior Management.

2. Report from working groups.

3. Report by regime representatives.

Closed Session

4. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
App. §§10 (a)(1) and 10 (a)(3).

The open session will be accessible
via teleconference on a first come, first
serve basis. To join the conference,
submit inquiries to Ms. Yvette Springer
at Yvette.Springer@bis.doc.gov, no later
than May 5, 2022.

To the extent time permits, members
of the public may present oral
statements to the Committee. Written
statements may be submitted at any

time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the materials
should be forwarded prior to the
meeting to Ms. Springer via email.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 14,
2022, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. App. §10(d)), that
the portion of the meeting dealing with
pre-decisional changes to the Commerce
Control List and the U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. App. §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information, contact Yvette
Springer via email.

Yvette Springer,

Committee Liaison Officer.

[FR Doc. 2022-09097 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Advisory Committee on Earthquake
Hazards Reduction Meeting

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Advisory Committee on
Earthquake Hazards Reduction (ACEHR
or Committee) will hold an open virtual
meeting via web conference on Tuesday,
August 23, 2022, from 1:00 p.m. to 4:00
p-m. and Wednesday, August 24, 2022,
from 1:00 p.m. to 4:00 p.m. Eastern
Time. The primary purpose of this
meeting is for the Committee to review
the activities of the National Earthquake
Hazards Reduction Program (NEHRP).
The agenda may change to
accommodate Committee business. The
final agenda and any meeting materials
will be posted on the NEHRP website at
https://nehrp.gov/committees/
meetings.htm.

DATES: The ACEHR will meet on
Tuesday, August 23, 2022, from 1:00
p.m. to 4:00 p.m. and Wednesday,
August 24, 2022, from 1:00 p.m. to 4:00
p-m. Eastern Time.

ADDRESSES: The meeting will be held
via web conference. For instructions on
how to participate in the meeting,
please see the SUPPLEMENTARY
INFORMATION section of this notice.


https://nehrp.gov/committees/meetings.htm
https://nehrp.gov/committees/meetings.htm
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FOR FURTHER INFORMATION CONTACT: Tina
Faecke, Management and Program
Analyst, NEHRP, Engineering
Laboratory, NIST, 100 Bureau Drive,
Mail Stop 8604, Gaithersburg, Maryland
20899-8604. Ms. Faecke’s email address
is tina.faecke@nist.gov and her phone
number is (301) 975-5911.

SUPPLEMENTARY INFORMATION: Authority:
42 U.S.C. 7704(a)(5) and the Federal
Advisory Committee Act, as amended, 5
U.S.C. app. The Committee is currently
composed of 12 members, appointed by
the Director of NIST, who were selected
for their established records of
distinguished service in their
professional community, their
knowledge of issues affecting NEHRP,
and to reflect the wide diversity of
technical disciplines, competencies, and
communities involved in earthquake
hazards reduction. In addition, the
Chairperson of the U.S. Geological
Survey Scientific Earthquake Studies
Advisory Committee serves as an ex-
officio member of the Committee.
Pursuant to the Federal Advisory
Committee Act, as amended, 5 U.S.C.
app., notice is hereby given that the
ACEHR will meet on Tuesday, August
23, 2022, from 1:00 p.m. to 4:00 p.m.
and Wednesday, August 24, 2022, from
1:00 p.m. to 4:00 p.m. Eastern Time. The
meeting will be open to the public and
will be held via web conference.
Interested members of the public will be
able to participate in the meeting from
remote locations. The primary purpose
of this meeting is for the Committee to
review the activities of NEHRP. The
agenda may change to accommodate
Committee business. The final agenda
and any meeting materials will be
posted on the NEHRP website at https://
nehrp.gov/committees/meetings.htm.
Individuals and representatives of
organizations who would like to offer
comments and suggestions related to
items on the Committee’s agenda for
this meeting are invited to request a
place on the agenda. Approximately
fifteen minutes will be reserved for
public comments and speaking times
will be assigned on a first-come, first-
serve basis. This meeting will be
recorded. Public comments can be
provided via email or by web
conference attendance. The amount of
time per speaker will be determined by
the number of requests received.
Questions from the public will not be
considered during this period. All those
wishing to speak must submit their
request by email to Tina Faecke at
tina.faecke@nist.gov by 5:00 p.m.
Eastern Time, Tuesday, August 16,
2022. Speakers who wish to expand
upon their oral statements, those who

wish to speak but cannot be
accommodated on the agenda, and those
who are unable to attend are invited to
submit written statements electronically
by email to tina.faecke@nist.gov.

Anyone wishing to attend this
meeting via web conference must
register by 5:00 p.m. Eastern Time,
Tuesday, August 16, 2022. Please
submit your full name, the organization
you represent (if applicable), email
address, and phone number to Tina
Faecke at tina.faecke@nist.gov.

Alicia Chambers,

NIST Executive Secretariat.

[FR Doc. 2022—-09113 Filed 4—27-22; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket Number: 220420-0100]

Alternative Personnel Management
System (APMS) at the National
Institute of Standards and Technology

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of modifications.

SUMMARY: This notice modifies the
National Institute of Standards and
Technology (NIST) Alternative
Personnel Management System (APMS)
published October 21, 1997 to allow
NIST to implement a term appointment
with a minimum duration of more than
one year that may be extended up to six
years, for research positions in the
Scientific and Engineering (ZP) career
path at the Pay Band IlI-level and above.
These term appointments will be subject
to a trial period that lasts the duration
of the term (initial appointment
including any subsequent extensions).
This notice also modifies the APMS to
allow NIST to convert an employee
serving under a term appointment under
this authority to a permanent
appointment in the competitive service
without further competition.

DATES: This notice is effective on April
28, 2022.

FOR FURTHER INFORMATION CONTACT: For
further information, please contact
Essex W. Brown III, NIST Office of
Human Resources Management, by
telephone at (301) 975—-3801 or by email
at essex.brown@nist.gov.
SUPPLEMENTARY INFORMATION: In
accordance with Public Law 99-574, the
National Bureau of Standards
Authorization Act for Fiscal Year 1987,
the Office of Personnel Management

(OPM) approved a demonstration
project plan, “Alternative Personnel
Management System (APMS) at the
National Institute of Standards and
Technology (NIST),” and published the
plan in the Federal Register on October
2,1987 (52 FR 37082). The published
demonstration project plan was
modified twice, once to clarify certain
NIST authorities (54 FR 21331, May 17,
1989) and once to revise the
performance appraisal system and the
pay administration system in order to
better link pay with performance (55 FR
39220, September 25, 1990). The APMS
was made permanent in Section 10 of
the National Technology Transfer and
Advancement Act of 1995, Public Law
104-113, 110 Stat. 775 (Mar. 7, 1996)
(codified at 15 U.S.C. 275 note), and the
project plan and subsequent
amendments were consolidated in the
final APMS plan, which was published
in the Federal Register on October 21,
1997 (62 FR 54604). NIST published ten
subsequent amendments to the final
APMS plan: One on May 6, 2005 (70 FR
23996), which became effective upon
publication in the Federal Register; one
on July 15, 2008 (73 FR 40500), which
became effective on October 1, 2008;
one on July 21, 2009 (74 FR 35841),
which became effective upon
publication in the Federal Register; one
on January 5, 2011 (76 FR 539), which
became effective upon publication in
the Federal Register; one on June 19,
2012 (77 FR 36485), which became
effective upon publication in the
Federal Register; one on August 13,
2012 (77 FR 48128), which became
effective upon publication in the
Federal Register; one on August 24,
2012 (77 FR 51518), which became
effective upon publication in the
Federal Register; one on September 24,
2015 (80 FR 57580), which became
effective upon publication in the
Federal Register; one on July 21, 2009
(74 FR 35843), which became effective
upon publication in the Federal
Register; and one on April 11, 2019 (84
FR 14654), which became effective upon
publication in the Federal Register.

The APMS allows for modifications to
be made as experience is gained, results
are analyzed, and conclusions are
reached on how the system is working.
Through this notice, NIST recognizes a
modification within the APMS plan that
allows NIST to:

(a) Implement a term appointment,
with a minimum duration of more than
one year that may be extended up to six
years, for research positions in the
Scientific and Engineering (ZP) career
path at the Pay Band Ill-level and above.
These term appointments will be subject
to a trial period that lasts the duration
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of the term (initial appointment
including any subsequent extensions).

(b) Convert an employee serving
under a term appointment under this
authority to a permanent appointment
in the competitive service without
further competition if all of the
following are met—

(1) such individual was appointed
under open, competitive examination
under subchapter I of chapter 33 to the
term position;

(2) the announcement for the term
appointment from which the conversion
is made stated that there was potential
for subsequent conversion to a career-
conditional or career appointment;

(3) the employee has completed at
least 2 years of current continuous
service under a term appointment in the
competitive service under this
authority;

(4) the employee’s performance under
such term appointment was at least
Contributor level (Level 3) or
equivalent; and

(5) the position to which such
employee is being converted under this
section is in the same occupational
series, is in the same geographic
location, and provides no greater
promotion potential than the term
position for which the competitive
examination was conducted.

Conversion to a permanent position is
not guaranteed even if the above
conditions are met.

Dated:
Del Brockett,
Chair, Personnel Management Board.

Table of Contents

I. Executive Summary

1I. Basis for Recognition of OPM
Authorization in the APMS Plan

III. Language Inserted Into the APMS Plan

I. Executive Summary

The National Institute of Standards
and Technology’s (NIST) Alternative
Personnel Management System (APMS)
is designed to: (1) Improve hiring and
allow NIST to compete more effectively
for high-quality researchers through
direct hiring, selective use of higher-
entry salaries, and selective use of
recruiting allowances; (2) motivate and
retain staff through higher pay potential,
a pay-for-performance system, more
responsive personnel systems, and
selective use of retention allowances; (3)
strengthen the manager’s role in
personnel management through
delegation of personnel authorities; and
(4) increase the efficiency of personnel
systems through installation of a
simpler and more flexible classification
system based on pay banding, through
reduction of guidelines, steps, and

paperwork in classification, hiring, and
other personnel systems, and through
automation (52 FR 37082, October 2,
1987). Since implementing the APMS,
NIST is more competitive for talent, and
NIST managers report significantly more
authority to make decisions concerning
employee pay.

As provided in this notice, NIST is
modifying its APMS to allow NIST to (a)
implement a new appointment
mechanism that allows NIST to hire
individuals on a term appointment,
with a minimum duration of more than
one year that may be extended up to six
years, and (b) convert an employee
serving under a term appointment under
this authority to a permanent
appointment in the competitive service
without further competition. These
authorizations will provide NIST with
greater flexibility to shape the workforce
based on research program changes by
permitting term appointments of longer
duration and authorizing a streamlined
way to convert term employees to
permanent status. In addition, they will
enhance NIST’s ability to recruit and
retain highly skilled individuals in
mission-critical occupations and
provide greater opportunities for term
employees in pursuing their career
objectives.

The positions for which this term
appointment will be utilized include
research positions within the Scientific
and Engineering (ZP) career path at the
Pay Band III-level and above.

II. Basis for Recognition of OPM
Authorization in the APMS Plan

At NIST, research projects routinely
require highly technical expertise in a
particular scientific field. Depending on
programmatic shifts in research,
administrative priorities, and
technological advances, at times, such
projects continue for a short duration,
while, at other times, such projects must
continue for years before their
successful completion. To address such
programmatic shifts and changing
priorities, NIST would benefit from the
opportunity to hire individuals on a
term appointment with a minimum
duration of more than one year that may
be extended up to six years and the
ability to convert the individuals to a
career or career-conditional
appointment non-competitively. As
research priorities shift with external
changes, it is critical that NIST have the
ability to align its human capital with
the essential expertise required.

Title 5, CFR 316.301 (“Term
employment/Purpose and duration”’)
allows agencies to make a term
appointment for a period of one to four
years where the need for an employee’s

services is not permanent. This section
also provides OPM with the authority to
“authorize exceptions beyond the 4-year
limit when the extension is clearly
justified and is consistent with
applicable statutory provisions.” The
authority found in 5 CFR 316.301 does
not adequately fulfill NIST’s research
needs, as when changes in national
research priorities occur, NIST must
address them quickly and efficiently
and manage human capital accordingly.
To fulfill these needs, NIST is
modifying its APMS to utilize a term
appointment, with a minimum duration
of more than one year that may be
extended up to six years, for research
positions in the Scientific and
Engineering (ZP) career path at the Pay
Band III-level and above, which
includes the ability to convert
individuals hired under this authority to
a career or career-conditional
appointment non-competitively. These
term appointments will be subject to a
trial period that lasts the duration of the
term (initial appointment including any
subsequent extensions).

III. Authorities and Waiver of Laws and
Regulations Required

Public Law 99-574 gave NIST the
authority to experiment with several
specific personnel system innovations
which are otherwise prohibited by law
and regulations. NIST is waiving the
following laws and regulations:

¢ 5 Code of Federal Regulations
316.301, Purpose and Duration

e 5 Code of Federal Regulations
316.304, Trial Period; when required
(waived only for positions in the
Scientific and Engineering Career path)

¢ 5 Code of Federal Regulations Part
322, or any other provision of law
relating to the examination,
certification, and appointment of
individuals in the competitive service
(waived to the extent inconsistent with
APMS).

IV. Language Inserted Into the APMS
Plan

The APMS at NIST, published in the
Federal Register on October 21, 1997
(62 FR 54604), is amended as follows:

After the section titled “Promotion,”
a new section titled “Term
Appointment for ZP Positions” will be
inserted with the following:

Term Appointment for ZP Positions

NIST may hire individuals on term
appointments with a minimum duration
of more than one year that may be
extended up to six years to research
positions in the Scientific and
Engineering (ZP) career path at the Pay
Band III or above. These term



25224

Federal Register/Vol. 87, No. 82/Thursday, April 28, 2022/ Notices

appointments will be subject to a trial
period that lasts the duration of the term
(initial appointment including any
subsequent extensions). NIST may also
convert an employee serving under a
term appointment under this authority
to a permanent appointment in the
competitive service without further
competition if all of the following are
met—

(1) such individual was appointed
under open, competitive examination
under subchapter I of chapter 33 to the
term position;

(2) the announcement for the term
appointment from which the conversion
is made stated that there was potential
for subsequent conversion to a career-
conditional or career appointment;

(3) the employee has completed at
least 2 years of current continuous
service under a term appointment in the
competitive service;

(4) the employee’s performance under
such term appointment was at least
Contributor level (Level 3) or
equivalent; and

(5) the position to which such
employee is being converted under this
section is in the same occupational
series, is in the same geographic
location, and provides no greater
promotion potential than the term
position for which the competitive
examination was conducted.

Conversion to a permanent position is
not guaranteed even if the above
conditions are met.

Alicia Chambers,
NIST Executive Secretariat.

[FR Doc. 2022—-08877 Filed 4—-27-22; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Final Evaluation
Findings of State Coastal Programs
and National Estuarine Research
Reserves

AGENCY: Office for Coastal Management
(OCM), National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Notice of availability of
evaluation findings.

SUMMARY: Notice is hereby given of the
availability of final evaluation findings
for three state coastal programs, Illinois,
Indiana, and Massachusetts, and two
national estuarine research reserves,
Apalachicola and Delaware, under

Sections 312 and 315 of the Coastal
Zone Management Act (CZMA).

ADDRESSES: Copies of these final
evaluation findings may be downloaded
at https://coast.noaa.gov/czm/
evaluations/evaluation_findings/
index.html or by submitting a written
request to Michael Migliori at

Michael Migliori@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Michael Migliori, Lead Evaluator,
NOAA Office for Coastal Management,
by phone at (443) 332—8936 or email at
Michael .Migliori@noaa.gov.

SUPPLEMENTARY INFORMATION: The
NOAA Office for Coastal Management
has completed the coastal zone
management program evaluations for
the States of Illinois, Indiana, and
Massachusetts. The states were found to
be implementing and enforcing their
federally approved coastal zone
management programs, addressing the
national coastal management objectives
identified in CZMA Section 303(2), and
adhering to the programmatic terms of
their financial assistance awards. In
addition, the NOAA Office for Coastal
Management has completed the national
estuarine research reserve evaluations
for Apalachicola and Delaware. The
reserves were found to be adhering to
programmatic requirements of the
National Estuarine Research Reserve
System. NOAA published in the Federal
Register notices for public meetings and
opportunities to submit public
comments on the evaluation of these
state coastal zone management programs
(CZMPs) and national estuarine research
reserves (NERRs). See 85 FR 56220 (Sep.
11, 2020) (Illinois CGZMP); 86 FR 10034
(Feb. 18, 2021) (Indiana CZMP); 86 FR
14080 (March 12, 2021) (Massachusetts
CZMP); 86 FR 33662 (Jun. 25, 2021)
(Apalachicola NERR); and 85 FR 56219
(Sept. 11, 2020) (Delaware NERR).
Public comments received are addressed
in the final evaluation findings.

Authority: 16 U.S.C. 1458 and 1461(f);
15 CFR 921.40 and 923.133(b)(7).

Keelin Kuipers,

Deputy Director, Office for Coastal
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration.

[FR Doc. 2022—09096 Filed 4—27-22; 8:45 am]

BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XB994]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council) will
hold a public meeting of its Mackerel,
Squid, and Butterfish (MSB) Committee.
See SUPPLEMENTARY INFORMATION for
agenda details.

DATES: The meeting will be held on
Monday, May 16, 2022, from 9 a.m.
until 1 p.m.

ADDRESSES: The meeting will be held
via webinar. Connection information
will be posted to the calendar prior to
the meeting at www.mafmec.org.

Council address: Mid-Atlantic Fishery
Management Council, 800 N State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
Council’s Mackerel, Squid, and
Butterfish (MSB) Committee will
develop recommendations for the
Council regarding Atlantic mackerel
rebuilding and associated 2023
specifications, including the fishery’s
river herring and shad cap.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to
Shelley Spedden, (302) 526-5251, at
least 5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 25, 2022.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2022—09149 Filed 4-27-22; 8:45 am|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XB925]

Fisheries of the Gulf of Mexico;
Southeast Data, Assessment, and
Review (SEDAR); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR 680A
(Operational Assessment) Life History
Topical Working Group Data
Recommendations Webinar for Gulf of
Mexico Scamp Grouper.

SUMMARY: The SEDAR 680A assessment
of Gulf of Mexico scamp grouper will
consist of a series of assessment
webinars. See SUPPLEMENTARY
INFORMATION.

DATES: The SEDAR 680A
recommendations webinar for the Life
History Topical Working Group will be
held May 16, 2022, from 10 a.m. to 12
p-m. Eastern. The established times may
be adjusted as necessary to
accommodate the timely completion of
discussion relevant to the assessment
process. Such adjustments may result in
the meeting being extended from or
completed prior to the time established
by this notice.

ADDRESSES: The meeting will be held
via webinar. The webinar is open to
members of the public. Those interested
in participating should contact Julie A.
Neer at SEDAR (see FOR FURTHER
INFORMATION CONTACT) to request an
invitation providing webinar access
information. Please request webinar
invitations at least 24 hours in advance
of each webinar.

SEDAR address: 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405.

FOR FURTHER INFORMATION CONTACT: Julie
A. Neer, SEDAR Coordinator; (843) 571—
4366; email: Julie.neer@safmc.net
SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a multi-
step process including: (1) Data
Workshop; (2) Assessment Process
utilizing webinars; and (3) Review
Workshop. The product of the Data

Workshop is a data report that compiles
and evaluates potential datasets and
recommends which datasets are
appropriate for assessment analyses.
The product of the Assessment Process
is a stock assessment report that
describes the fisheries, evaluates the
status of the stock, estimates biological
benchmarks, projects future population
conditions, and recommends research
and monitoring needs. The assessment
is independently peer reviewed at the
Review Workshop. The product of the
Review Workshop is a Summary
documenting panel opinions regarding
the strengths and weaknesses of the
stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the Gulf of Mexico, South
Atlantic, and Caribbean Fishery
Management Councils and NOAA
Fisheries Southeast Regional Office,
HMS Management Division, and
Southeast Fisheries Science Center.
Participants include data collectors and
database managers; stock assessment
scientists, biologists, and researchers;
constituency representatives including
fishermen, environmentalists, and
NGO’s; International experts; and staff
of Councils, Commissions, and state and
federal agencies.

The items of discussion during the
webinar are as follows:

Participants will discuss what life
history data may be available for use in
the Operational Assessment of Gulf of
Mexico scamp grouper and make final
recommendations.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the intent to take final action
to address the emergency.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to the
Council office (see ADDRESSES) at least 5
business days prior to each webinar.

Note: The times and sequence specified in
this agenda are subject to change.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 25, 2022.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2022—09127 Filed 4-27-22; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XB991]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Herring Advisory Panel and Plan
Development Team (PDT) on Tuesday,
May 17, 2022 to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: This meeting will be held on
Tuesday, May 17, 2022 at 9:30 a.m.
ADDRESSES: This meeting will be held at
the Four Points by Sheraton, One
Audubon Road, Wakefield, MA 01880;
telephone: (781) 245-9300.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT:
Thomas A. Nies, Executive Director,
New England Fishery Management
Council; telephone: (978) 465—-0492.
SUPPLEMENTARY INFORMATION:

Agenda

The Herring Advisory Panel and PDT
will meet to continue development of
Framework 7 to the Atlantic Herring
Fishery Management Plan, an action to
protect adult spawning of Atlantic
herring on Georges Bank. They will also
review and recommend annual herring
research priorities. The Advisor and
PDT will review draft Herring PDT
memo to the Groundfish PDT related to
sub-ACLs of Georges Bank haddock for
the mid-water trawl herring fishery in
upcoming groundfish specifications.
They will update on Industry Funded
Monitoring Program for the Atlantic
herring fishery. Other business will be
discussed if necessary.

Although non-emergency issues not
contained on this agenda may come
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before this Council for discussion, those
issues may not be the subject of formal
action during this meeting. Council
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Act, provided the public has
been notified of the Council’s intent to
take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. This meeting
will be recorded. Consistent with 16
U.S.C. 1852, a copy of the recording is
available upon request. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Thomas A. Nies, Executive Director, at
(978) 465-0492, at least 5 days prior to
the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 25, 2022.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2022-09147 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XB993]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of hybrid meeting.

SUMMARY: The North Pacific Fishery
Management Council (Council) Crab
Plan Team will meet May 16, 2022,
through May 19, 2022.

DATES: The meeting will be held on
Monday, May 16, 2022 through
Thursday, May 19, 2022, from 8 a.m. to
4 p.m., Alaska Time.

ADDRESSES: The meeting will be a
hybrid meeting. Attend in-person in the
Dillingham/Katmai Room at the
Anchorage Hilton Hotel, 500 W 3rd
Ave., Anchorage, AK 99501 or join
online through the link at https://
meetings.npfmc.org/Meeting/Details/
2913.

Council address: North Pacific
Fishery Management Council, 1007 W
3rd Ave., Anchorage, AK 99501-2252;
telephone: (907) 271-2809.

Instructions for attending the meeting
via video conference are given under
SUPPLEMENTARY INFORMATION, below.

FOR FURTHER INFORMATION CONTACT:
Sarah Rheinsmith, Council staff; phone:
(907) 271-2809; email:
sarah.rheinsmith@noaa.gov. For
technical support please contact our
admin Council staff, email:
npfmc.admin@noaa.gov.

SUPPLEMENTARY INFORMATION:
Agenda

Monday, May 16, 2022 Through
Thursday, May 19, 2022

The agenda will include: (a) Survey
updates for corner stations; (b) Aleutian
Island Golden King Crab (AIGKC) final
assessment and stock status; (c) Snow
Crab spatial assessment model; (d)
Climate Change and Snow Crab; (e)
Bristol Bay Red King Crab (BBRKC)
proposed model runs and Risk Tables;
(f) Snow Crab IBM model update; (g)
BBRKC resampling updates; (h) Snow
Crab updates and continued
explorations no what happened to the
stock; (i) Snow Crab-proposed model
runs and Rebuilding plan; (j) Bering Sea
Fisheries Research Foundation (BSFRF)
survey catchability/selectivity; (k)
Essential Fish Habitat (EFH) Fishing
Effects Update; (1) Tanner Crab, Pribilof
Island Red King Crab (PIRKC) and Saint
Matthews Blue King Crab (SMBKC)
proposed model runs; (m) BBRKC
Discussion Paper; (n) Modifying timing
of Crab Assessments; (0) BSFRF update;
and (p) additional topics. The agenda is
subject to change, and the latest version
will be posted at https://
meetings.npfmc.org/Meeting/Details/
2913 prior to the meeting, along with
meeting materials.

Connection Information

You can attend the meeting online
using a computer, tablet, or smart
phone, or by phone only. Connection
information will be posted online at:
https://meetings.npfmc.org/Meeting/
Details/2913. If you are attending the
meeting in-person please note that all
attendees will be required to wear a
mask.

Public Comment

Public comment letters will be
accepted and should be submitted
electronically to https://
meetings.npfmc.org/Meeting/Details/
2913.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 25, 2022.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2022—09148 Filed 4-27-22; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office
[Docket No.: PTO-P-2022-0002]

Filing Patent Applications in DOCX
Format

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Notice.

SUMMARY: The United States Patent and
Trademark Office (USPTO) recently
announced a delay in the effective date
of the surcharge fee for certain patent
applications that are not filed in DOCX
format until January 1, 2023. During the
period before the non-DOCX filing
surcharge fee becomes effective, the
USPTO is encouraging applicants to
begin filing patent applications in
DOCX format. To address concerns
some applicants have raised and to
allow applicants to get acclimated to the
process of filing applications in DOCX
format, the USPTO is providing
applicants with the option, on a
temporary basis, to submit an applicant-
generated PDF version of the
application along with the DOCX file(s)
when filing an application in Patent
Center.

DATES:

Applicable date: April 28, 2022.

Duration: The option to submit an
applicant-generated PDF of the
application along with the DOCX file(s)
when filing an application in Patent
Center, as discussed in this notice, will
be available through December 31, 2022.

FOR FURTHER INFORMATION CONTACT:
Mark O. Polutta, Senior Legal Advisor,
Office of Patent Legal Administration, at
571-272-7709; or Eugenia A. Jones,
Senior Legal Advisor, Office of Patent
Legal Administration, at 571-272-7727.
For technical questions about
submitting documents in DOCX format,
please contact the Patent Electronic
Business Center (EBC) at 1-877-217—
9197 (toll-free), 571—-272—4100 (local), or
ebc@uspto.gov. The EBC is open from 6
a.m. to midnight ET, Monday through
Friday.
SUPPLEMENTARY INFORMATION: The
USPTO published a final rule in the

Federal Register that included a new
non-DOCX filing surcharge fee, set forth
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in 37 CFR 1.16(u), with an effective date
of January 1, 2022. See Setting and
Adjusting Patent Fees During Fiscal
Year 2020, 85 FR 46932 (August 3,
2020) (Patent Fee Setting final rule).
This surcharge fee is due for any non-
provisional utility application filed
under 35 U.S.C. 111 (other than a
reissue application) on or after the
effective date, when the specification,
claims, and/or abstract do not conform
to the USPTO requirements for
submission in DOCX format. The
USPTO recently announced it was
delaying the effective date of this fee
until January 1, 2023. See Setting and
Adjusting Patent Fees During Fiscal
Year 2020, 86 FR 66192 (Nov. 22, 2021).
This will enable the USPTO to perform
additional monitoring and evaluating of
its information technology systems, and
to give applicants more time to adjust to
filing patent applications in DOCX
format.

The USPTO continues to work with
its stakeholders to transition to the
DOCX format. Through this notice, the
USPTO is providing applicants with the
option to submit an applicant-generated
PDF of the application along with the
validated DOCX file(s) when filing an
application in Patent Center, from the
effective date of this notice through
December 31, 2022 (the temporary
period). This option will not be
available for applications filed via EFS-
Web. This will allow applicants to gain
confidence in the reliability and
accuracy of the USPTO system when
filing applications in DOCX format, and
safeguard the applicant should any
conversion discrepancies have taken
place.

Patent Center is the new tool for the
electronic filing and management of
patent applications that will eventually
replace EFS-Web and the Patent
Application Information Retrieval
(PAIR) system. Patent Center offers a
number of benefits to applicants. For
example, when filing documents in
DOCX in Patent Center, applicants do
not have to manually separate the
sections of the document into the
specification, claims, and abstract.
Additional information on Patent Center
is available at www.uspto.gov/patents/
apply/patent-center.

The DOCX User Guide posted on the
USPTO website explains that during the
filing process, an applicant initially
uploads a DOCX file(s) containing the
specification, claims, and abstract. The
DOCX file(s) undergoes preliminary
validation, in which metadata is
removed, non-substantive changes (e.g.,
acceptance of track changes in initial
filings, removal of comments and
bookmarks) may be made, and a

validated DOCX file(s) is created. In
addition, a feedback document is
generated to provide warnings, identify
common errors, such as formatting
errors, and provide instant feedback to
the applicant to prevent unnecessary
delays in processing. In order to
improve processing efficiency and
provide an enhanced user experience
for stakeholders, the USPTO system
currently creates a consistently
formatted PDF version of the
specification, claims, and abstract
during the filing process that will be
made available both before filing and in
the application file after the application
has been filed. By transitioning to DOCX
the applicant benefits from improved
application quality and management as
described at: https://www.uspto.gov/
patents/docx. The USPTO continues to
evaluate how best to implement changes
to the format of application files used
during examination based on DOCX
submissions.

The USPTO previously published a
notice which sets forth that the USPTO
considers the validated DOCX file(s)
submitted by the applicant to be the
authoritative document and that
applicants may rely on the validated
DOCX file(s) as the source or
evidentiary copy of the application to
make any corrections to the documents
in the application file. See Submitting
Patent Applications in Structured Text
Format and Reliance on the Text
Version as the Source or Evidentiary
Copy, 86 FR 29571 (Jun. 2, 2021). Thus,
applicants already have the ability to
rely on the validated DOCX file(s) they
submitted to correct any errors or
discrepancies that result from the
USPTO’s conversion of the DOCX file(s)
to a PDF(s). If there is an error or
discrepancy in the record that resulted
from filing an application in DOCX
format, the applicant should promptly
notify the EBC at 1-866—217-9197 (toll-
free), 571-272—4100 (local), or ebc@
uspto.gov so the EBC can investigate the
issue(s).

Applicants who choose to submit an
applicant-generated PDF with the
validated DOCX file(s) when filing an
application in Patent Center during the
temporary period will not have to pay
any additional fees, such as an
application size fee, as a result of filing
the applicant-generated PDF, and, on
petition, will be able to rely on the
applicant-generated PDF if a
discrepancy occurs during the filing
process. Please note that if an applicant
makes changes to the DOCX file(s) prior
to filing the application as a result of the
validation process, then the applicant
should ensure that the applicant-
generated PDF corresponds to the

revised DOCX file(s). Once the non-
DOCX filing surcharge fee becomes
effective on January 1, 2023, applicants
who submit an applicant-generated PDF
with the validated DOCX file(s) will
need to pay the non-DOCX filing
surcharge fee and any other additional
fees as a result of filing the applicant-
generated PDF. As December 31, 2022,
approaches, the USPTO will evaluate
whether there is a need to extend the
temporary period beyond December 31,
2022, and will inform the public of any
extension of the temporary period.

Under this temporary new process of
allowing applicant to optionally submit
the applicant-generated PDF, the
USPTO has created a new document
description for the optional applicant-
generated PDF submitted with the
DOCX file(s) during the temporary
period. This new document description
is “Auxiliary PDF of application,” and
the corresponding document code is
AUX.PDF. If filing an applicant-
generated PDF in Patent Center, it
should be a single PDF and contain all
the sections being filed in DOCX format.
Use of this document description by
applicants will facilitate recognition of
the document in the application file and
will avoid confusion with the
specification, claims, and abstract that
are to be used during examination and
publishing.

As stated above, applicants can rely
on the validated DOCX file(s) as the
source or evidentiary copy to make
corrections to the record when any
discrepancies are identified between the
source or evidentiary copy and the
documents the USPTO has converted.
Applicants may need to file a petition
under 37 CFR 1.181 to make a
correction to the record, which is
supported by the validated DOCX file(s).
See 86 FR 29571. However, if a
correction to the record is needed due
to an error or discrepancy that is not
supported by the validated DOCX file(s),
but is instead only supported by the
applicant-generated PDF filed during
the temporary period, the applicant
should file a petition under 37 CFR
1.182 that identifies how the applicant-
generated PDF supports the requested
correction to the record. In addition,
such a petition under 37 CFR 1.182
must be accompanied by an amendment
to the specification, claims, or abstract
to correct the record as desired, unless
such an amendment was previously
submitted. Amendments to the
application must comply with 37 CFR
1.121. The USPTO will waive the fee
under 37 CFR 1.17(f) for this petition
when an applicant is relying on an
applicant-generated PDF, filed in Patent
Center during the temporary period, as
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the source to make a correction to the
record. As stated above, this will allow
applicants to gain confidence in the
reliability and accuracy of the USPTO
system when filing applications in
DOCX format, and safeguard the
applicant should any conversion
discrepancies have taken place.

The applicant-generated PDF that
accompanies a DOCX filing will not
become part of the permanent record
unless a petition is filed requesting the
USPTO to correct the record in view of
the applicant-generated PDF. In the
absence of such a petition, the USPTO
will dispose of the applicant-generated
PDF, and all copies thereof, after a
retention period of at least three years
after the patent grant or abandonment of
the application.

Applicants are strongly encouraged to
review their applications, including the
USPTO-generated PDF, shortly after
filing the application to identify any
errors or discrepancies in the record, as
discussed above. The applicant should
file any necessary petition to correct the
record early in prosecution and
promptly after discovering any errors or
discrepancies.

As an alternative to filing a petition,
applicants may be able to correct
discrepancies resulting from filing an
application in DOCX format by relying
on a proper priority or benefit claim. A
proper priority or benefit claim under
37 CFR 1.55 or 37 CFR 1.78 to a prior-
filed application that is present on the
filing date of the application is
considered an incorporation by
reference of the prior-filed application
as to any inadvertently omitted portion
of the specification or drawing(s),
subject to the conditions and
requirements of 37 CFR 1.57(b).
Therefore, in some instances,
discrepancies resulting from filing an
application in DOCX format may be
addressed by amending portions of the
specification pursuant to the
incorporation by reference provisions of
37 CFR 1.57(b), in lieu of a petition. The
amendment should be identified as an
amendment under 37 CFR 1.57(b), and
it must comply with 37 CFR 1.57(b) and
37 CFR 1.121.

The USPTO continues to host training
sessions on filing documents in DOCX.
Information on filing application
documents in DOCX, as well as
information on how to submit an
applicant-generated PDF and a link to

the DOCX training sessions, is available
at www.uspto.gov/patents/docx.

Kathi Vidal,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2022—09027 Filed 4-27-22; 8:45 am]
BILLING CODE 3510-16-P

COMMODITY FUTURES TRADING
COMMISSION

Agency Information Collection
Activities: Notice of Intent To Extend
Collection 3038-0052: Core Principles
& Other Requirements for DCMs

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is announcing an opportunity
for public comment on the proposed
renewal of a collection of certain
information by the agency. Under the
Paperwork Reduction Act (“PRA”),
Federal agencies are required to publish
notice in the Federal Register
concerning each proposed collection of
information, including each proposed
extension of an existing collection of
information, and to allow 60 days for
public comment. This notice solicits
comments on reporting requirements
relating to collections of information
related to designated contract markets
(“DCMs”’) under the Commission’s
regulations.

DATES: Comments must be submitted on
or before June 27, 2022.

ADDRESSES: You may submit comments,
identified by “OMB Control No. 3038—
0052” by any of the following methods:

e The Agency’s website, at https://
comments.cftc.gov/. Follow the
instructions for submitting comments
through the website.

e Mail: Christopher Kirkpatrick,
Secretary of the Commission,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

o Hand Delivery/Courier: Same as
Mail above.

Please submit your comments using
only one method. All comments must be
submitted in English, or if not,
accompanied by an English translation.
Comments will be posted as received to
https://www.cftc.gov.

FOR FURTHER INFORMATION CONTACT:
Roger Smith, Associate Chief Counsel,
Division of Market Oversight,
Commodity Futures Trading

Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581; 202—418-5344; email: rsmith@
cfte.gov.

SUPPLEMENTARY INFORMATION: Under the
PRA, 44 U.S.C. 3501 et seq., Federal
agencies must obtain approval from the
Office of Management and Budget
(“OMB”’) for each collection of
information they conduct or sponsor.
“Collection of Information” is defined
in 44 U.S.C. 3502(3) and 5 CFR 1320.3
and includes agency requests or
requirements that members of the public
submit reports, keep records, or provide
information to a third party. Section
3506(c)(2)(A) of the PRA, 44 U.S.C.
3506(c)(2)(A), requires Federal agencies
to provide a 60-day notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, the Commission is
publishing notice of the proposed
extension of the existing collection of
information listed below. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.?

Title: Core Principles & Other
Requirements for DCMs (OMB Control
No. 3038-0052). This is a request for a
revision and extension of a currently
approved information collection.

Abstract: The regulations governing
designated contract markets (“DCMs”’)
originally were adopted pursuant to the
Commodity Futures Modernization Act
of 2000, which amended section 5 of the
Commodity Exchange Act (“CEA”) to
impose requirements concerning the
registration 2 and operation of DCMs.3
The DCM statutory framework
subsequently was revised as a result of
further amendments to the CEA under
Title VII of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act’’).4 Part 38 of the
Commission’s regulations governs the
activities of DCMs. The information
collected pursuant to Part 38 is

1The OMB control numbers for the CFTC
regulations were published on December 30, 1981.
See 46 FR 63035 (Dec. 30, 1981).

2The Commission notes that the terms
“registered” and “designated” are used
interchangeably and mean the same thing.

37 U.S.C. 1 et seq.

4 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, tit.
VII, 124 Stat. 1376 (2010) (codified as amended in
various sections of 7 U.S.C.), available at https://
www.cftc.gov/sites/default/files/idc/groups/public/
@Irfederalregister/documents/file/2013-12242a.pdf.
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necessary for the Commission to
evaluate whether entities operating as,
or applying to become, DCMs comply
with the Part 38 and other Commission
requirements and the CEA’s statutory
requirements.

Collection 3038-0052 was created in
response to the Part 38 regulatory
requirements for DCMs. In general,
OMB Control Number 3038-0052 covers
all information collections in Part 38,
including Subpart A and the DCM core
principles (i.e., Subparts B through X) as
well as the related appendices thereto
(i.e., Appendix A—Form DCM;
Appendix B—Guidance on, and
Acceptable Practices in, Compliance
with Core Principles; and Appendix C—
Demonstration of Compliance That a
Contract Is Not Readily Susceptible to
Manipulation). Further, this OMB
control number, 3038-0052, also
includes all information collections
related to Part 9 (“Rules Relating to
Review of Exchange Disciplinary,
Access Denial or Other Adverse
Actions”’) to the extent Part 9 is
applicable to DCMs.5 This collection
also includes the requirements under
regulation 38.251(g) in connection with
the reporting of specific market
disruption events to the Commission.

This OMB control number, 3038—
0052, also includes collections under
regulation 1.52 regarding the Enhanced
Protections Afforded Customer and
Customer Funds Held by Futures
Clearing Merchants and Derivatives
Clearing Organizations. Commission
regulation 1.52 imposes information
collection burdens on DCMs.6

Additionally, this OMB control
number, 3038-0052, also includes
collections under regulation 38.1051(n)
that relate to system safeguards and
cybersecurity testing requirements and
requires DCMs to provide the
Commission with annual trading
volume information.

For the majority of collections under
OMB control number 3038-0052, the
Commission notes that the number of
registered, active DCMs has increased
from 14 to 16. This increase in the

5 Section 38.707 specifically references Part 9.
Accordingly, the Commission’s previous
information collection estimates under Part 38 have
included compliance with Part 9 to the extent
applicable to DCMs. The Commission is referencing
DCMs’ compliance obligations with Part 9 for the
sake of clarity, but this does not represent a new
or modified information collection.

6 The Commission notes that § 38.605
incorporates and references § 1.52. Accordingly, the
Commission’s previous information collection
estimates under Part 38 have included compliance
with § 1.52 to the extent applicable to DCMs. The
Commission is referencing DCMs’ compliance
obligations with § 1.52 for the sake of clarity, but
this does not represent a new or modified
information collection.

number of registered DCMs will
increase the total information collection
burdens for OMB control number 3038—
0052 as shown below.”

With respect to the collection of
information, the CFTC invites
comments on:

o Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information will have a practical use;

e The accuracy of the Commission’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

¢ Ways to enhance the quality,
usefulness, and clarity of the
information to be collected; and

e Ways to minimize the burden of
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

You should submit only information
that you wish to make available
publicly. If you wish for the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.8

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the Information Collection
Request will be retained in the public
comment file and will be considered as
required under the Administrative
Procedure Act and other applicable
laws, and may be accessible under the
Freedom of Information Act.

Burden Statement: The Commission
is revising its estimate of the burden for
this collection to reflect the current
number of respondents and estimated
burden hours. The respondent burden

7 For the collections related to Commission
regulation 38.251(g), the Commission notes that the
number of registered, active DCMs has decreased
from 17 to 16. This decrease is reflected below for
collections related to Commission regulation
38.251(g). However, despite this decrease, the total
information collection burdens for OMB control
number 3038-0052 will increase.

817 CFR 145.9.

for this collection is estimated to be as
follows:

e Regulatory & Core Principle
Compliance Part 38 (Subparts A-W) and
related Appendices:

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 330.

Estimated Total Annual Burden
Hours: 5,280.

Frequency of Collection: Per Trading
Day.

-y § 1.52 (Examination Program and
Audit of Program):

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 49.

Estimated Total Annual Burden
Hours: 784.

Frequency of Collection: Annually.

e Core Principle 16 ““Conflicts of
Interest” and Related Acceptable
Practices (Annual Assessment Report):

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 70.

Estimated Total Annual Burden
Hours: 1,120.

Frequency of Collection: Annually.

e §38.1101 et al. (Quarterly Financial
Reports):

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 40.

Estimated Total Annual Burden
Hours: 640.

Frequency of Collection: Quarterly.

e §38.1051(n) (Required Production
of Annual Trading Volume):

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 0.5.

Estimated Total Annual Burden
Hours: 8.

Frequency of Collection: Annually.

e §38.3 and Form DCM (DCM
Registration):

Estimated Number of Respondents: 4.

Estimated Average Burden Hours per
Respondent: 300.

Estimated Total Annual Burden
Hours: 1,200 hours.

Frequency of Collection: As
applicable.

e §38.251(g) (Required Market
Disruptions Notifications):

Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 66.4 hours.

Estimated Total Annual Burden
Hours: 1,062.4 hours.

Frequency of Collection: As needed.

* §§38.950 and 38.951
(Recordkeeping Related to Compliance
with 38.251(g)):
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Estimated Number of Respondents:
16.

Estimated Average Burden Hours per
Respondent: 25 hours.

Estimated Total Annual Burden
Hours: 400 hours.

Frequency of Collection: As needed.

e Total Annual Burden for the
Collection: 10,494.4 hours.

There are no capital costs or operating
and maintenance costs associated with
this collection.

(Authority: 44 U.S.C. 3501 et seq.)
Dated: April 22, 2022.

Robert Sidman,

Deputy Secretary of the Commission.

[FR Doc. 2022-09014 Filed 4-27-22; 8:45 am)]

BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket Number DARS-2022-0010; OMB
Control Number 0704-0574]

Information Collection Requirements;
Defense Federal Acquisition
Regulation Supplement; DFARS Part
215, Only One Offer and Related
Clauses in DFARS 252

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Notice and request for
comments regarding a proposed
extension of an approved information
collection requirement.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, DoD
announces the proposed extension of a
public information collection
requirement and seeks public comment
on the provisions thereof. DoD invites
comments on: Whether the proposed
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
the accuracy of the estimate of the
burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including the use of
automated collection techniques or
other forms of information technology.
The Office of Management and Budget
(OMB) has approved this information
collection for use through August 31,
2022. DoD proposes that OMB extend its
approval for use for three additional
years beyond the current expiration
date.

DATES: DoD will consider all comments
received by June 27, 2022.

ADDRESSES: You may submit comments,
identified by OMB Control Number
0704—0574, using any of the following
methods:

O Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

O Email: osd.dfars@mail.mil. Include
OMB Control Number 0704-0574 in the
subject line of the message.

Comments received generally will be
posted without change to https://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
David E. Johnson, telephone 202-913—
5764.

SUPPLEMENTARY INFORMATION:

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS) Part 215; Only
One Offer and Related Clauses in
DFARS 252; OMB Control Number
0704-0574.

Affected Public: Businesses or other
for-profit and not-for-profit institutions.

Respondent’s Obligation: Required to
obtain or retain benefits.

Type of Request: Extension of a
currently approved collection.

Frequency: On occasion.

Number of Respondents: 2,691.

Responses per Respondent: 1.33,
approximately.

Annual Responses: 3,593.

Average Burden per Response: 37.7
hours, approximately.

Annual Burden Hours: 135,330.

Reporting Frequency: On Occasion.

Needs and Uses: This information
collection pertains to information that
an offeror or contractor must submit to
DoD if only one offer was received in
response to a competitive solicitation,
and the contracting officer must request
certified cost or pricing data, to meet the
standard for adequate price competition
that is applicable to DoD. The
Government requires this information in
order to determine whether an offered
price is fair and reasonable and to meet
the statutory requirement for certified
cost or pricing data. The contracting
officer obtains this information through
use of DFARS solicitation provisions
252.215-7008, Only One Offer, and
DFARS 252.215-7010, Requirements for
Certified Cost or Pricing Data and Data
Other Than Certified Cost or Pricing
Data. These provisions implement 10
U.S.C. 2306a.

Jennifer D. Johnson,

Editor/Publisher, Defense Acquisition
Regulations System.

[FR Doc. 2022—09039 Filed 4-27-22; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2022-SCC-0025]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request; Carl
D. Perkins Career and Technical
Education Act State Plan

AGENCY: Office of Career, Technical, and
Adult Education (OCTAE), Department
of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing a revision of a currently
approved collection.

DATES: Interested persons are invited to
submit comments on or before May 31,
2022.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this information
collection request by selecting
“Department of Education” under
“Currently Under Review,” then check
“Only Show ICR for Public Comment”
checkbox. Comments may also be sent
to ICDocketmgr@ed.gov.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Corinne Sauri,
202—-245-6412.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
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burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Carl D. Perkins
Career and Technical Education Act
State Plan.

OMB Control Number: 1830-0029.

Type of Review: A revision of a
currently approved collection.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 54.

Total Estimated Number of Annual
Burden Hours: 1,620.

Abstract: This request is to revise the
information collection that will expire
on April 30, 2022. The Department
requests to revise the collection tool for
one year in order to gather State Plans
and annual revisions under Perkins V
and makes the following changes: This
information collection solicits from all
eligible States and outlying areas the
State plans required under Title I of the
Carl D. Perkins Career and Technical
Education Act of 2006, as amended by
the Strengthening Career and Technical
Education for the 21st Century (Perkins
V).
The revision to this collection
instrument removes the cover letter,
removes the requirements and
instructions related to submission of
Perkins V State Plans in FY 2019 and
FY 2020. The Department recognized
that it would take time for eligible
agencies to update their CTE systems,
policies, and programs to align with the
requirements of Perkins V after it was
signed into law on July 31, 2018. As
such, eligible agencies had the option of
submitting a 1-Year Transition Plan in
FY 2019 or a Perkins V State Plan that
covered 5 years from FY 2019 to FY
2023. Some background information
regarding the submission or original
State Plans was maintained for
historical context, but much of the
information related to these original
options is no longer relevant as states
prepare annual revisions. This revision
removes the requirement that eligible
agencies submit local formula
allocations as part of State Plan
revisions in subsequent years. Local
formula allocation information is
collected annually as part of the OMB-
approved Perkins V Consolidated
Annual Report (CAR)—(OMB Control
Number 1830-0569). The revised tool
adds a budget line item related to the
percent of funds made available to serve

individuals in “other’’ State institutions.

Perkins V requires that eligible agencies
make funds available to serve

individuals in State institutions, such as
(1) State correctional institutions, (2)
juvenile justice facilities, and (3)
educational institutions that serve
individuals with disabilities. Some
states provide funds to State institutions
beyond the three types of institutions
explicitly identified in Perkins V and
therefore an additional “other” line item
is needed to collect this information.
The revised collection also changes
references to fiscal years (FYs) to
program years (PYs) on the section V.B
State Determined Performance Levels
(SDPL) Form to reduce confusion among
grantees as they set SDPL targets that
align to performance data that is
ultimately reported based upon program
year.

Dated: April 25, 2022.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2022—09068 Filed 4—27-22; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No. ED-2022—-SCC-0009]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Education Stabilization Fund—
Governor’s Emergency Education
Relief Fund (GEER | and GEER II)
Recipient Data Collection Form

AGENCY: Office of Elementary and
Secondary Education (OESE),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension without change
of a currently approved collection.
DATES: Interested persons are invited to
submit comments on or before May 31,
2022.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this information
collection request by selecting
“Department of Education’ under
“Currently Under Review,” then check
“Only Show ICR for Public Comment”
checkbox. Comments may also be sent
to ICDocketmgr@ed.gov.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection

activities, please contact Gloria Tanner,
(202) 453-5596.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Education
Stabilization Fund—Governor’s
Emergency Education Relief Fund
(GEER I and GEER II) Recipient Data
Collection Form.

OMB Control Number: 1810-0748.

Type of Review: Extension without
change of a currently approved
collection.

Respondents/Affected Public: State,
Local, Tribal Governments; Private
Sector.

Total Estimated Number of Annual
Responses: 3,326.

Total Estimated Number of Annual
Burden Hours: 40,612.

Abstract: Under the current
unprecedented national health
emergency, the legislative and executive
branches of government have come
together to offer relief to those
individuals and industries affected by
the COVID-19 virus under the
Coronavirus Aid, Relief, and Economic
Security (CARES) Act (Pub. L. 116-136)
authorized on March 27, 2020, and
expanded through the Coronavirus
Response and Relief Supplemental
Under the current unprecedented
national health emergency, the
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legislative and executive branches of
government have come together to offer
relief to those individuals and
industries affected by the COVID-19
virus under the Coronavirus Aid, Relief,
and Economic Security (CARES) Act
(Pub. L. 116-136) authorized on March
27, 2020, and expanded through the
Coronavirus Response and Relief
Supplemental Appropriations (CRRSA)
Act, and the American Rescue Plan
(ARP) Act. The Governor’s Emergency
Education Relief Fund (GEER Fund)
awards grants to Governors (States) and
Outlying Areas for the purpose of
providing local educational agencies
(LEAS), institutions of higher education,
and other education-related entities
with emergency assistance as a result of
the coronavirus pandemic. This
information collection includes annual
reporting requirements to comply with
the requirements of the GEER program
and obtain information on how the
funds were used by State and Local
Education Agencies, institutions of
higher education, and other education-
related entities. On 2/10/2022, the
Office of Management and Budget
(OMB) approved the emergency
collection which included two
additional questions to address the
expenditure of GEER funds directly by
the Governor’s office (or another entity,
such as the SEA, designated as the
administrator of the GEER fund by the
Governor’s office). The Department is
now requesting approval for a three-year
clearance. There is no change from the
emergency collection except for
clarifying changes. To view the recently
approved questions, please refer to
Attachment A.

Dated: April 25, 2022.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2022—-09054 Filed 4—-27-22; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No. ED-2022-SCC-0055]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Application Package for Grants Under
the Minority Science and Engineering
Improvement Program (MSEIP) (1894-
0001))

AGENCY: Office of Postsecondary
Education (OPE), Department of
Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension without change
of a currently approved information
collection.

DATES: Interested persons are invited to
submit comments on or before May 31,
2022.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this information
collection request by selecting
“Department of Education” under
“Currently Under Review,” then check
“Only Show ICR for Public Comment”
checkbox. Comments may also be sent
to ICDocketmgr@ed.gov.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Bernadette
Hence, 202-453-7913.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance

the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Application
Package for Grants Under the Minority
Science and Engineering Improvement
Program (MSEIP) (1894—0001).

OMB Control Number: 1840-0109.

Type of Review: An extension without
change of a currently approved
collection.

Respondents/Affected Public: State,
Local, and Tribal Governments; Private
Sector.

Total Estimated Number of Annual
Responses: 150.

Total Estimated Number of Annual
Burden Hours: 24,000.

Abstract: The purpose of the Minority
Science and Engineering Improvement
Program (MSEIP) is to effect long-range
improvement in science and
engineering education at predominantly
minority institutions and to increase the
flow of underrepresented ethnic
minorities, particularly minority
women, into scientific and
technological careers. MSEIP supports
the Federal Government’s efforts to
improve and expand the scientific and
technological capacity of the United
States and to support its technological
and economic competitiveness.

This application package includes
program background, application
instructions, and forms needed to
submit a complete application to the
Department of Education.

This collection is being submitted
under the Streamlined Clearance
Process for Discretionary Grant
Information Collections (1894—0001).
Therefore, the 30-day public comment
period notice will be the only public
comment notice published for this
information collection.

Dated: April 25, 2022.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2022—-09144 Filed 4—27-22; 8:45 am]

BILLING CODE 4000-01-P

ELECTION ASSISTANCE COMMISSION

Sunshine Act Meetings

AGENCY: U.S. Election Assistance
Commission.
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ACTION: Sunshine Act notice; notice of
public meeting agenda.

SUMMARY: Public Meeting: U.S. Election
Assistance Commission Board of
Advisors Annual Meeting.

DATES: Monday, May 16, 2022, 1:00
p-m.—4:00 p.m. Eastern.

ADDRESSES: Virtual via Zoom.

The meeting is open to the public and
will be livestreamed on the U.S.
Election Assistance Commission
YouTube Channel: https://
www.youtube.com/channel/
UCpN6i0g2rIF4ITWhwvBwwZw.

SUPPLEMENTARY INFORMATION:

Purpose: In accordance with the
Government in the Sunshine Act
(Sunshine Act), Public Law 94—409, as
amended (5 U.S.C. 552b), the U.S.
Election Assistance Commission (EAC)
will conduct a virtual annual meeting of
the Board of Advisors to discuss EAC
updates and upcoming programs, and
discuss the implementation of the
Voluntary Voting System Guidelines
(VVSG) 2.0 and electronic poll book
pilot program next steps, as well as
threats against election officials.

Agenda: The U.S. Election Assistance
Commission (EAC) Board of Advisors
will hold their 2022 Annual Meeting
primarily to discuss next steps regarding
the VVSG 2.0 and implementation, the
status of the EAC’s e-poll book pilot
program, and threats against election
officials. This meeting will include a
question-and-answer discussion
between board members and EAC staff.

Board members will also review
FACA Board membership guidelines
and policies with EAC Acting General
Counsel and receive a general update
about the EAC programming. The Board
will also elect three members to the
Executive Board Committee and
consider proposed changes to the
bylaws.

Background: On February 10, 2021
the U.S. Election Assistance
Commission (EAC) announced the
adoption of the Voluntary Voting
System Guidelines (VVSG) 2.0; the
VVSG 2.0 is the fifth iteration of
national level voting system standards.
On April 5, 2022, the EAC adopted the
VVSG Lifecycle Policy as part of the
implementation process.

The Federal Election Commission
published the first two sets of federal
standards in 1990 and 2002. The EAC
then adopted Version 1.0 of the VVSG
on December 13, 2005. In an effort to
update and improve version 1.0 of the
VVSG, on March 31, 2015, the EAC
commissioners unanimously approved
VVSG 1.1.

The full agenda will be posted in
advance on the EAC website: https://
WWw.eac.gov.

STATUS: This meeting will be open to the
public.

FOR FURTHER INFORMATION CONTACT:
Kristen Muthig, Telephone: (202) 897—
9285, Email: kmuthig@eac.gov.

Camden Kelliher,

Associate Counsel, U.S. Election Assistance
Commission.

[FR Doc. 2022—-09253 Filed 4—26-22; 4:15 pm]
BILLING CODE P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2740-053]

Duke Energy Carolinas, LLC; Notice of
Intent To File License Applications,
Filing of Pre-Application Document
(Pad), Commencement of Pre-Filing
Process, Request for Comments on
the Pad and Scoping Document,
Identification of Issues and Associated
Study Requests, and Virtual Public
Scoping Meetings and Virtual
Environmental Site Reviews

a. Type of Filing: Notice of Intent to
File License Application for New
License and Commencing Pre-filing
Process.

b. Project No.: 2740-053.

c. Date Filed: February 23, 2022.

d. Submitted By: Duke Energy
Carolinas, LLC (Duke Energy).

e. Name of Project: Bad Creek
Pumped Storage Project (Bad Creek
Project).

f. Location: Oconee County, South
Carolina.

g. Filed Pursuant to: 18 CFR part 5 of
the Commission’s Regulations.

h. Licensee Contact: Alan Stuart,
Licensing Manager, Duke Energy, Mail
Code EC-12Q 526 S. Church Street,
Charlotte, NC 28202; (803) 640—8765;
alan.stuart@duke-energy.com.

i. FERC Contact: Navreet Deo at (202)
502-6304, or email at navreet.deo@
ferc.gov.

j. Cooperating agencies: Federal, state,
local, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
that wish to cooperate in the
preparation of the environmental
document should follow the
instructions for filing such requests
described in item o below. Cooperating
agencies should note the Commission’s
policy that agencies that cooperate in
the preparation of the environmental

document cannot also intervene. See 94
FERC 61,076 (2001).

k. With this notice, we are initiating
informal consultation with: (a) The U.S.
Fish and Wildlife Service and/or NOAA
Fisheries under section 7 of the
Endangered Species Act and the joint
agency regulations thereunder at 50
CFR, Part 402; and (b) the State Historic
Preservation Officer, as required by
section 106, National Historic
Preservation Act, and the implementing
regulations of the Advisory Council on
Historic Preservation at 36 CFR 800.2.

1. With this notice, we are designating
Duke Energy as the Commission’s non-
federal representative for carrying out
informal consultation, pursuant to
section 7 of the Endangered Species Act
and section 106 of the National Historic
Preservation Act.

m. Duke Energy filed with the
Commission a Pre-Application
Document (PAD; including a proposed
process plan and schedule), pursuant to
18 CFR 5.6 of the Commission’s
regulations.

n. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents via the
internet through the Commission’s
Home Page (http://www.ferc.gov), using
the “eLibrary” link. Enter the docket
number(s), excluding the last three
digits in the docket number field, to
access the document. At this time, the
Commission has suspended access to
the Commission’s Public Reference
Room, due to the proclamation
declaring a National Emergency
concerning the Novel Coronavirus
Disease (COVID-19), issued by the
President on March 13, 2020, and
continued on February 24, 2021. For
assistance, contact FERC Online
Support at FERCOnlineSupport@
ferc.gov, or call toll-free, (866) 208—3676
or TYY, (202) 502—8659.

Register online at http://
www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to these or other pending
projects. For assistance, contact FERC
Online Support.

o. With this notice, we are soliciting
comments on the PAD and Commission
staff’s Scoping Document 1 (SD1), as
well as study requests. All comments on
the PAD and SD1, and study requests
should be sent to the address above in
paragraph h. In addition, all comments
on the PAD and SD1, study requests,
requests for cooperating agency status,
and all communications to and from
Commission staff related to the merits of
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the potential applications must be filed
with the Commission.

The Commission strongly encourages
electronic filing. Please file all
documents using the Commission’s
eFiling system at http://www/ferc.gov/
docs-filing/efiling.asp. Commenters can
submit brief comments up to 6,000
characters, without prior registration,
using the eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at:
FERCOnlineSupport@ferc.gov. In lieu of
electronic filing, you may submit a
paper copy. Submissions sent via the
U.S. Postal Service must be addressed
to: Kimberly D. Bose, Secretary, Federal
Energy Regulatory Commission, 888
First Street NE, Room 1A, Washington,
DC 20426. Submissions sent via any
other carrier must be addressed to:
Kimberly D. Bose, Secretary, Federal
Energy Regulatory Commission, 12225
Wilkins Avenue, Rockville, Maryland
20852.

All filings with the Commission must
bear the appropriate heading:
“Comments on Pre-Application
Document,” “Study Requests,”
“Comments on Scoping Document 1,”
“Request for Cooperating Agency
Status,” or “Communications to and
from Commission Staff.” Any
individual or entity interested in
submitting study requests, commenting
on the PAD or SD1, and any agency
requesting cooperating status must do so
by June 23, 2022.

p. Scoping Process.

The Commission’s scoping process
will help determine the required level of
analysis and satisfy the NEPA scoping
requirements, irrespective of whether
the Commission prepares an
environmental assessment or
Environmental Impact Statement. Due
to recent concerns with large gatherings
related to COVID-19, we do not intend
to hold in-person public scoping
meetings or an in-person environmental
site review. Rather, we will hold virtual
public scoping meetings and a virtual
environmental site reviews.

Scoping Meetings

Commission staff will hold two
virtual public scoping meetings. An
evening meeting will focus on receiving
input from the public and a daytime
meeting will focus on concerns of
resource agencies, Native American
tribes, and NGOs. We invite all
interested agencies, Native American
tribes, NGOs, and individuals to attend
one of these meetings to assist us in
identifying the scope of environmental

issues that should be analyzed in the
NEPA document. The scoping meetings
will be recorded by a court reporter. All
oral and written comments will become
part of the Commission’s public record.
Oral comments will be limited to 5
minutes in duration.

Date and Time
Meeting for the General Public

Monday, May 16, 2022

7:00 p.m.—9:00 p.m. EDT
Call in number: 800-779-8625
Participant passcode: 3472916

Meeting for Resource Agencies, Tribes,
and NGOs

Tuesday, May 17, 2022

10:00 a.m.—12:00 p.m. EDT
Call in number: 800-779-8625
Participant passcode: 3472916

Scoping Document 1 (SD1), which
outlines the subject areas to be
addressed in the environmental
document, was mailed to the
individuals and entities on the
Commission’s mailing list and Duke
Energy’s mailing list. Copies of SD1 may
be viewed on the web at http://
www.ferc.gov, using the “eLibrary” link.
Follow the directions for accessing
information in paragraph n. Based on all
oral and written comments, a Scoping
Document 2 (SD2) may be issued. SD2
may include a revised process plan and
schedule, as well as a list of issues,
identified through the scoping process.

Environmental Site Review

Duke Energy and Commission staff
will hold two virtual Environmental
Site Reviews of the Bad Creek Project on
May 16, 2022, starting at 6:00 p.m., and
May 17, 2022 at 9:00 a.m. Please contact
Alan Stuart of Duke Energy at (803)
640-8765, or alan.stuart@duke-
energy.com, by May 9, 2022 if you plan
to attend the environmental site review.
Meeting details will be provided by
Duke Energy staff once attendance is
confirmed.

Meeting Objectives

At the scoping meetings, staff will: (1)
Briefly describe the relicensing process,
as well as the projects and their
operation; (2) initiate scoping of the
issues; (3) review existing information
and identify preliminary information
and study needs; and (4) review the
process plan and schedule for pre-filing
activities. Meeting participants should
come prepared to discuss their issues
and/or concerns. Please review the PAD
in preparation for the scoping meetings.
Directions on how to obtain a copy of
the PAD and SD1 are included in item
n of this notice.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022—09116 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 8936-000]

Far West Power Corporation; Notice of
Authorization for Continued Project
Operation

The Power Canal Hydroelectric
Project is located on the tailrace canal
of Pacific Gas and Electric Company’s
(PG&E) existing Potter Valley Project
No. 77, on the East Fork Russian River,
in Mendocino County, California. The
license for Project No. 8936 was issued
for a period ending April 14, 2022.

Section 15(a)(1) of the FPA, 16 U.S.C.
808(a)(1), requires the Commission, at
the expiration of a license term, to issue
from year-to-year an annual license to
the then licensee(s) under the terms and
conditions of the prior license until a
new license is issued, or the project is
otherwise disposed of as provided in
section 15 or any other applicable
section of the FPA. If the project’s prior
license waived the applicability of
section 15 of the FPA, then, based on
section 9(b) of the Administrative
Procedure Act, 5 U.S.C. 558(c), and as
set forth at 18 CFR 16.21(a), if the
licensee of such project has filed an
application for a subsequent license, the
licensee may continue to operate the
project in accordance with the terms
and conditions of the license after the
minor or minor part license expires,
until the Commission acts on its
application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 8936
is issued to the Far West Power
Corporation for a period effective April
15, 2022 through April 14, 2023 or until
the issuance of a new license for the
project or other disposition under the
FPA, whichever comes first. If issuance
of a new license (or other disposition)
does not take place on or before April
14, 2023, notice is hereby given that,
pursuant to 18 CFR 16.18(c), an annual
license under section 15(a)(1) of the
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FPA is renewed automatically without
further order or notice by the
Commission, unless the Commission
orders otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that the Far West Power Corporation is
authorized to continue operation of the
Power Canal Hydroelectric Project, until
such time as the Commission orders
disposition of the project.

Dated: April 22, 2022.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2022-09125 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER22-735—-002.

Applicants: Avista Corporation.

Description: Tariff Amendment:
Avista OATT sections M, N and Q
Amendment filing to be effective 3/31/
2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5198.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—-1445-001.

Applicants: Daylight I, LLC.

Description: Tariff Amendment:
Group 2 FUA Amendment to be
effective 5/25/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5229.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—1566—-001.

Applicants: Guernsey Power Station
LLC.

Description: Tariff Amendment:
Guernsey Baseline Supplement to be
effective 5/16/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5200.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—-1669-000.

Applicants: California Independent
System Operator Corporation.

Description: § 205(d) Rate Filing:
2022—-04-21 Certificate of
Concurrence—LGIA—APS, IID, SDG&E
& White Wing to be effective 2/1/2022.

Filed Date: 4/21/22.

Accession Number: 20220421-5270.

Comment Date: 5 p.m. ET 5/12/22.

Docket Numbers: ER22—1670-000.

Applicants: PIM Interconnection,
L.L.C.

Description: Tariff Amendment:
Notice of Cancellation of WMPA, SA

No. 6105; Queue No. AG1-336 re:
withdrawal to be effective 5/22/2022.
Filed Date: 4/22/22.
Accession Number: 20220422-5055.
Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—1671-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2022—-04—-22_SA 3502 Termination of
METC-Orion Renewable Resources GIA
(J832) to be effective 8/31/2021.

Filed Date: 4/22/22.

Accession Number: 20220422-5062.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22-1672-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: § 205(d) Rate Filing:
2022-04-22_SA 3388 ATXI-Knox
County Wind Farm 1st Rev GIA (J844)
to be effective 4/12/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5069.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22-1673-000.

Applicants: Alabama Power
Company, Georgia Power Company,
Mississippi Power Company.

Description: § 205(d) Rate Filing:
Alabama Power Company submits tariff
filing per 35.13(a)(2)(iii: Deatsville Solar
LGIA Filing to be effective 4/13/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5149.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—1674—000.

Applicants: PJM Interconnection,
L.L.C

Description: § 205(d) Rate Filing: ISA,

SA No. 5631; Queue No. AC1-098/AC1-

099/AC2-084 to be effective 3/25/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5178.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—-1675-000.

Applicants: NSTAR Electric
Company.

Description: § 205(d) Rate Filing:
Ocean State Power, LLC—Related
Facilities Agreement to be effective 4/
23/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5186.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22-1676-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Tariff Amendment:
Notice of Cancellation of WMPA, SA
No. 6033; Queue No. AG1-337 re:
withdrawal to be effective 6/22/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5220.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22-1677-000.
Applicants: PJM Interconnection,
L.L.C.

Description: Tariff Amendment:
Notice of Cancellation of WMPA,
Service Agreement No. 6118; Queue No.
AG1-330 to be effective 6/22/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5222.

Comment Date: 5 p.m. ET 5/13/22.

Docket Numbers: ER22—1678-000.

Applicants: Virginia Electric and
Power Company, PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Virginia Electric and Power Company
submits tariff filing per 35.13(a)(2)(iii:
Service Agreement No. 6425—NITSA
between PJM and VEPCO dba Dominion
Energy to be effective 4/12/2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5247.

Comment Date: 5 p.m. ET 5/13/22.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: April 22, 2022.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2022—-09121 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2800-052]

Essex Company, LLC; Notice of
Application for Amendment of License,
Soliciting Comments, Motions To
Intervene, and Protests

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Proceeding: Application
non-capacity amendment of license.

b. Project No.: 2800-052.
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c. Date Filed: August 31, 2020 and
supplemented March 22, 2022.

d. Licensee: Essex Company, LLC.

e. Name of Project: Lawrence
Hydroelectric Project.

f. Location: The project is located on
the Merrimack River in the City of
Lawrence in Essex County,
Massachusetts.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Licensee Contact: Kevin M. Webb,
Essex Company, LLC, 670 N
Commercial Street, Suite 204,
Manchester, NH, 03101, (405) 297—2822,
Kwebb@centralriverspower.com.

i. FERC Contact: Rebecca Martin,
(202) 502-6012, Rebecca.martin@
ferc.gov.

j. Deadline for filing comments,
interventions, and protests Deadline for
filing comments, motions to intervene,
and protests: May 23, 2022.

The Commission strongly encourages
electronic filing. Please file comments,
motions to intervene, and protests using
the Commission’s eFiling system at
http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov, (866)
208-3676 (toll free), or (202) 502—-8659
(TTY). In lieu of electronic filing, you
may submit a paper copy. Submissions
sent via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852. The first
page of any filing should include docket
number P-2800-052. Comments
emailed to Commission staff are not
considered part of the Commission
record.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person whose name appears on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

k. Description of Request: The
Licensee proposes to remove the
historic North and South Canals from
the project because they are not needed
for project purposes.

1. Locations of the Application: This
filing may be viewed on the
Commission’s website at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. You may
also register online at http://
www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, call 1-866—208—3676 or
email FERCOnlineSupport@ferc.gov, for
TTY, call (202) 502-8659. Agencies may
obtain copies of the application directly
from the applicant.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214,
respectively. In determining the
appropriate action to take, the
Commission will consider all protests or
other comments filed, but only those
who file a motion to intervene in
accordance with the Commission’s
Rules may become a party to the
proceeding. Any comments, protests, or
motions to intervene must be received
on or before the specified comment date
for the particular application.

o. Filing and Service of Documents:
Any filing must (1) bear in all capital
letters the title “COMMENTS”,
“PROTEST”, or “MOTION TO
INTERVENE” as applicable; (2) set forth
in the heading the name of the applicant
and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
commenting, protesting or intervening;
and (4) otherwise comply with the
requirements of 18 CFR 385.2001
through 385.2005. All comments,
motions to intervene, or protests must
set forth their evidentiary basis. Any
filing made by an intervenor must be
accompanied by proof of service on all
persons listed in the service list
prepared by the Commission in this
proceeding, in accordance with 18 CFR
385.2010.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022-09126 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP21-470-000]

Freeport LNG Development, L.P., FLNG
Liquefaction, LLC, FLNG Liquefaction
2, LLC, FLNG Liquefaction 3, LLC;
Notice of Revised Schedule for
Environmental Review of the Freeport
LNG Capacity Amendment Project

This notice identifies the Federal
Energy Regulatory Commission staff’s
revised schedule for the completion of
the environmental assessment (EA) for
the Freeport LNG Capacity Amendment
Project. The first notice of schedule,
issued on December 14, 2021, identified
April 22, 2022 as the EA issuance date.
However, environmental staff is in the
process of assessing Freeport LNG
Development, L.P.’s recent
supplemental filings regarding air
quality emissions due to the capacity
modifications. As a result, staff has
revised the schedule for issuance of the
EA.

Schedule for Environmental Review

Issuance of the Notice of Availability of
the EA—May 12, 2022
90-day Federal Authorization Decision
Deadline—August 10, 2022
If another schedule change becomes
necessary, an additional notice will be
provided so that the relevant agencies
are kept informed of the project’s
progress.

Additional Information

In order to receive notification of the
issuance of the EA and to keep track of
all formal issuances and submittals in
specific dockets, the Commission offers
a free service called eSubscription. This
can reduce the amount of time you
spend researching proceedings by
automatically providing you with
notification of these filings, document
summaries, and direct links to the
documents. Go to https://www.ferc.gov/
ferc-online/overview to register for
eSubscription.

Additional information about the
Project is available from the
Commission’s Office of External Affairs
at (866) 208—FERC or on the FERC
website (www.ferc.gov). Using the
“eLibrary” link, select “‘General Search”
from the eLibrary menu, enter the


http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
https://www.ferc.gov/ferc-online/overview
https://www.ferc.gov/ferc-online/overview
mailto:Kwebb@centralriverspower.com
mailto:FERCOnlineSupport@ferc.gov
mailto:FERCOnlineSupport@ferc.gov
mailto:Rebecca.martin@ferc.gov
mailto:Rebecca.martin@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov

Federal Register/Vol. 87, No. 82/Thursday, April 28, 2022/ Notices

25237

selected date range and ‘“Docket
Number” (i.e., CP21-470), and follow
the instructions. For assistance with
access to eLibrary, the helpline can be
reached at (866) 208—-3676, TTY (202)
502—8659, or at FERCOnlineSupport@
ferc.gov. The eLibrary link on the FERC
website also provides access to the texts
of formal documents issued by the
Commission, such as orders, notices,
and rule makings.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022—09119 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP22-725-000]

Guardian Pipeline, L.L.C.; Notice of
Initiation of Section 5 Proceeding

On April 21, 2022, the Commission
issued an order in Docket No. RP22—
725-000, pursuant to section 5 of the
Natural Gas Act, 15 U.S.C. 717d,
instituting an investigation into whether
the rates currently charged by Guardian
Pipeline, L.L.C. are just and reasonable
and setting the matter for hearing.
Guardian Pipeline, L.L.C., 179 FERC
961,050 (2022).

Any interested person desiring to be
heard in Docket No. RP22-725-000
must file a notice of intervention or
motion to intervene, as appropriate,
with the Federal Energy Regulatory
Commission, in accordance with Rule
214 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.214
(2021), within 30 days of the date of
issuance of the order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call

toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022-09123 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PL20-3-000]

Actions Regarding the Commission’s
Policy on Price Index Formation and
Transparency, and Indices Referenced
in Natural Gas and Electric Tariffs

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of policy statement.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
revising its price index policy set forth
in its Policy Statement on Natural Gas
and Electric Price Indices (Initial Policy
Statement) to encourage more market
participants to report their transactions
to price index developers, to provide
greater transparency into the natural gas
price formation process, and to increase
confidence in the accuracy and
reliability of wholesale natural gas
prices. First, the Commission is revising
the price index policy to allow market
participants that report transaction data
to price index developers (data
providers) to report either their non-
index based next-day transactions, their
non-index based next-month
transactions, or both, to price index
developers. In addition, the Commission
is revising the price index policy to
encourage data providers to report
transactions to as many Commission-
approved price index developers as
possible, and to allow data providers to
self-audit on a biennial basis. The
Commission is also modifying its

standards to state that price index
developers should indicate whether a
published index price is calculated
using market information other than the
trades at the index’s specified location,
or a market assessment, in their
published price indices and data
distributions. Moreover, the
Commission is modifying its standards
so that each approved price index
developer should seek re-approval from
the Commission every seven years to
demonstrate that it fully or substantially
meets the standards set forth in the
Initial Policy Statement. Beginning six
months after the effective date of this
Revised Policy Statement, interstate
natural gas pipelines and public utilities
proposing to use price indices in
jurisdictional tariffs will no longer be
entitled to the rebuttable presumption
that a price index developer’s price
indices produce just and reasonable
rates unless the price index developer
has obtained approval or re-approval
from the Commission within the last
seven years. Finally, the Commission is
modifying the review period for
assessing the liquidity of natural gas
price indices submitted for reference in
Commission-jurisdictional tariffs to 180
continuous days out of the most recent
365 days. This will help to ensure that
price indices referenced in Commission-
jurisdictional tariffs are sufficiently
liquid.

DATES: This Policy Statement becomes
applicable on December 31, 2022.

FOR FURTHER INFORMATION CONTACT:
Evan Oxhorn (Legal Information), Office
of the General Counsel, Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426, (202) 502—
8183, Evan.Oxhorn@ferc.gov.

Eric Primosch (Technical
Information), Office of Energy Policy
and Innovation, Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426, (202) 502—
6483, Eric.Primosch@ferc.gov.
SUPPLEMENTARY INFORMATION:

1. On December 17, 2020, the
Commission issued a proposed revised
policy statement on natural gas and
electric indices,! proposing revisions to
the price index policy set forth in the
Policy Statement on Natural Gas and
Electric Price Indices 2 to encourage

1 Actions Regarding the Comm’n’s Pol’y on Price
Index Formation & Transparency, & Indices
Referenced in Nat. Gas & Elec. Tariffs, 85 FR 83940
(Dec. 23, 2020) 173 FERC {61,237 (2020) (Proposed
Revised Policy Statement).

2104 FERC 761,121 (Initial Policy Statement),
clarified, Order on Clarification of Pol'y Statement
on Nat. Gas and Elec. Price Indices, 105 FERC
61,282 (2003) (2003 Clarification Order), clarified,
Order Further Clarifying Pol’y Statement on Nat.

Continued
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more market participants to report their
transactions to price index developers 3
and to provide greater transparency into
the natural gas price formation process.
The Commission indicated that the
changes would increase confidence in
the accuracy and reliability of wholesale
natural gas prices. In this Revised Policy
Statement, we adopt the proposals in
the Proposed Revised Policy Statement.

2. First, we revise the price index
policy standards for market participants
that report data to price index
developers (data providers) to allow
them to report either their non-index
based next-day transactions, their non-
index based next-month transactions, or
both, to price index developers. In
addition, we encourage data providers
to report to as many Commission-
approved price index developers as
possible. Further, we allow data
providers to self-audit on a biennial
basis.

3. We also modify the price index
policy standards for price index
developers to provide that they should
indicate when they use a market
assessment 4 to calculate an index price.
We also modify the standards so that
each price index developer should seek
approval or re-approval from the
Commission every seven years that it
meets or continues to meet the
standards set forth in the Initial Policy
Statement. Beginning six months after
the effective date of this Revised Policy
Statement, interstate natural gas
pipelines and public utilities proposing
to use price indices in jurisdictional
tariffs will no longer be entitled to the
rebuttable presumption that a price
index developer’s price indices produce
just and reasonable rates unless the
price index developer has obtained
approval or re-approval from the
Commission within the last seven years.
Finally, we clarify the review period for
assessing the liquidity of natural gas
price indices submitted for reference in
Commission-jurisdictional tariffs.

4. As noted in the Proposed Revised
Policy Statement, natural gas price
indices play a vital role in the energy
industry, as they are used to price
billions of dollars of natural gas and
electricity transactions annually in both
the physical and financial markets. A

Gas & Elec. Price Indices, 70 FR 41002 (July 15,
2005) 112 FERC {61,040 (2005) (2005 Clarification
Order) (collectively, price index policy).

3Price index developers include Argus Media
(Argus), Natural Gas Intelligence (NGI), Natural Gas
Week, and S&P Global Platts (Platts).

4 See Proposed Revised Policy Statement, 173
FERC {61,237 at P 28. A price index developer is
considered to use a ‘“‘market assessment” when it
uses ‘“‘market information, other than the trades at
the index’s specified location, to determine the
value of the index price.”

natural gas price index is a weighted
average price derived from a set of
fixed-price natural gas transactions >
within distinct geographical boundaries
that market participants voluntarily
report to a price index developer.

5. Natural gas price indices serve as
a proxy for the locational cost of natural
gas in the daily and monthly markets
and many market participants reference
natural gas index prices in their
physical and financial transactions.
Interstate natural gas pipelines, public
utilities, Regional Transmission
Organizations (RTO), and Independent
System Operators (ISO) reference
natural gas price indices in their
Commission-jurisdictional tariffs for
various terms and conditions of service.
State commissions also use natural gas
price indices as benchmarks when
reviewing the prudence of natural gas or
electricity purchases. Finally, many
natural gas financial derivative contracts
that are used in hedging and speculation
settle against natural gas price indices.

6. We find it is important to
encourage robust transaction reporting
to price index developers for
transparent and reliable price index
development. We find the revisions to
the price index policy that we adopt
here will help to encourage more market
participants to report natural gas
transactions to price index developers
and increase the transparency of the
natural gas price formation process.

7. The Commission’s price index
policy applies to both natural gas and
electric price index developers and data
providers. The Commission’s price
index policy will continue to apply to
natural gas data providers and natural
gas price index developers, except to the
extent that this Revised Policy
Statement revises the provisions in the
Commission’s price index policy as
discussed below. The Commission’s
price index policy will continue to
apply to electric data providers and
electric price index developers as it
always has.

8. We revise the Commission’s price
index policy and issue this Revised

5The term ‘““fixed-price natural gas transactions”

refers to fixed-price next-day delivery, fixed-price
next-month delivery, and physical basis
transactions (for next-month delivery). These
transaction types are defined in the FERC Form No.
552: Annual Report of Natural Gas Transactions
(Form No. 552) instructions. The Form No. 552
requires market participants that annually buy or
sell more than 2.2 trillion British Thermal Units
(Btu) of physical natural gas to provide aggregated
data related to their fixed-price, physical basis, New
York Mercantile Exchange (NYMEX) Trigger
agreements, NYMEX Plus transactions made in the
next-day and next-month markets, and index-based
transactions referencing the next-day and next-
month markets.

Policy Statement, with an effective date
of December 31, 2022.

I. Background

A. Initial Policy Statement and
Clarification Orders

9. On July 24, 2003, the Commission
issued the Initial Policy Statement, in
which it set forth the price index policy.
Through that policy, the Commission
“sought to strengthen confidence” in
the natural gas and electricity markets
“by encouraging comprehensive
reporting of energy transactions to price
index developers and by encouraging
price index developers to provide useful
information to the industry on the
volumes of transactions and number of
participants trading at various trading
hubs.” 6

10. Under the Initial Policy Statement,
market participants can voluntarily
report transactions to price index
developers. For those market
participants that choose to report to
price index developers, i.e., data
providers, the Initial Policy Statement
set forth the following minimum
standards for reporting transactions to
price index developers:

(1) Code of conduct—adopting and
making public a code of conduct that
employees will follow when buying and
selling natural gas or reporting data to
price index developers;

(2) source of data—having trade data
reported by a department of the
company that is independent from and
not responsible for natural gas trading;
(3) data reported—reporting each
bilateral transaction between non-
affiliated companies which details the
price, volume, whether it was a
purchase or a sale, the delivery/receipt
location, and whether it was a next-day
or next-month transaction; (4) error
resolution process—cooperating with
the error resolution process adopted by
the price index developer in a timely
manner; and (5) data retention and
review—establishing minimum time
periods for retaining all relevant data
related to reported trades.” The
Commission designed these standards to
create a uniform process of transaction
reporting that provides price index
developers assurance that the data they
receive from data providers is accurate
and truthful. If the data provider can
demonstrate that it has adopted and
followed the standards for reporting set
forth in the Commission’s Initial Policy
Statement, it will benefit from a
rebuttable presumption that it has
submitted its transactions accurately,

6 Initial Policy Statement, 104 FERC {61,121 at
P 11.
71d. P 34.
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timely, and in good faith (Safe Harbor
Policy).8

11. Under the Initial Policy Statement,
becoming a Commission-approved price
index developer is also voluntary. In the
Initial Policy Statement, the
Commission set forth minimum
standards for publishing price indices
that, if met, establish a presumption that
a price index developer’s index at a
defined location will result in just and
reasonable charges. These standards for
price index developers include: (1) A
code of conduct and confidentiality—
publicly disclosing how it will obtain,
treat, and maintain price data, including
how it calculates its indices while also
entering into confidentiality agreements
with its data providers; (2)
completeness—publishing all available
trade information for each hub
including: Total volume, the number of
transactions, the high/low range of
prices, and the weighted average price;
(3) data verification, error correction,
and monitoring—verifying its data by
matching purchases with sales and
contacting data providers over any
discrepancies as well as publishing a
notice of the corrected price if a
reported price is significantly erroneous;
(4) verifiability—participating in an
independent audit or verification of its
processes annually and making the
results of that audit public; and (5)
accessibility—providing all interested
customers reasonable access to the data
in a timely fashion and providing the
Commission access to the data to
conduct an investigation.? The
Commission intended for these
standards to ensure that market
participants and regulators have
confidence that natural gas and electric
price indices published by price index
developers that are referenced in
Commission-jurisdictional tariffs are
based on consistent, transparent, and
verifiable processes and methodologies
that help to ensure reliable prices.1°

12. On December 12, 2003, the
Commission issued its 2003
Clarification Order.?* The 2003
Clarification Order provided
clarifications to the Commission’s price

81d. P 37.

9]d. P 33.

10 See Initial Policy Statement, 104 FERC
961,121.

112003 Clarification Order, 105 FERC {61,282.

index policy related to the standards for
data providers in the Initial Policy
Statement.

13. On July 5, 2005, the Commission
issued its 2005 Clarification Order.12
The 2005 Clarification Order provided
clarifications to emphasize the broad
nature of the Commission’s Safe Harbor
Policy to encourage companies both to
adopt the appropriate procedures to take
advantage of the Safe Harbor Policy and
to contribute their transaction
information to the price formation
process. The 2005 Clarification Order
also reminded companies of their
obligation to notify the Commission
when there is a change in their reporting
practices.'3

B. Price Index Order

14. On November 19, 2004, the
Commission issued its Price Discovery
in Natural Gas and Electric Markets 14 to
address issues concerning price indices
in natural gas and electricity markets.
The Commission directed Commission
staff to continue to monitor price
formation in wholesale markets,
including price index developer and
market participant adherence to the
previously enumerated standards from
the Initial Policy Statement.15 The
Commission reviewed the submissions
from price index developers and granted
approval for their price indices to be
referenced in Commission-jurisdictional
tariffs.16 The Commission also adopted
the criteria for price indices to be
referenced in Commission-jurisdictional
tariffs.17

C. The Use of Natural Gas Price Indices
in Commission Jurisdictional Activities

15. Given that natural gas price index
developers use physical fixed-price
natural gas transactions to calculate the
price of published natural gas indices, it
is important that transaction reporting is
robust and that price index
development is transparent. The
significant role played by natural gas
price indices became apparent during
the 2000-2001 Western Energy Crisis,
when companies intentionally

122005 Clarification Order, 112 FERC { 61,040.
131d. P 21.

14109 FERC {61,184 (2004) (Price Index Order).
15]d. P 22.

16 Id. at ordering para. (B).

17 Id. at ordering para. (D).

misreported transactions to price index
developers to manipulate natural gas
index prices in the Western United
States.18 In the Price Index Order, the
Commission established guidelines to
ensure that natural gas price indices that
are used in Commission-jurisdictional
tariffs are robust, free from
manipulation, and reflect market
fundamentals.1® Subsequently, in the
Energy Policy Act of 2005 (EPAct 2005),
Congress amended the Natural Gas Act
to give the Commission additional
authority with respect to natural gas
price indices.20

16. After the issuance of the Policy
Statement and the Price Index Order,
market participants increased the
reporting of their fixed-priced natural
gas transactions to price index
developers, which resulted in greater
confidence in those price indices.
However, after 2010, the estimated
traded volume of fixed-price natural gas
transactions reported to price index
developers began to decline
significantly.2! Form No. 552 data show
that the estimated volume of fixed-price
transactions voluntarily reported to
price index developers declined by
approximately 58% from 2010 until
2020.22 Figure 1 shows estimated
physical natural gas volumes reported to
price index developers based on Form
No. 552 data.

18Initial Policy Statement, 104 FERC {61,121 at
P8 &n.1.

19 Price Index Order, 109 FERC { 61,184.

20 Energy Policy Act of 2005, Public Law 109-58,
119 Stat. 691-692 (2005) (codified in relevant part
at Natural Gas Act of 1938, 15 U.S.C. 717c-1, 717t—
1, 717t-2).

21 Two price index developers now include fixed-
price transactions from the InterContinental
Exchange (ICE) to increase the liquidity of their
price indices. Commission staff analysis of the
estimated volumes reported to price index
developers via the Form No. 552 does not include
supplemental information from ICE.

22 The Commission must estimate the volume of
transactions reported to price index developers
using Form No. 552 submissions because Form No.
552 filers can provide aggregated data for
themselves and their affiliates, some of whom may
or may not report to price index developers.
Commission staff estimates this volume by
calculating the average of the minimum possible
volume reported (based on the subset of filers with
affiliates that all indicate that they report to price
index developers) and the maximum possible
volume reported (based on the larger set of filers
with at least one affiliate that indicates that it
reports to price index developers).
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Figure 1: Historical Estimated Volumes
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17. At the same time that fixed-price
reporting to price index developers
decreased, the traded volume of natural
gas transactions that referenced natural
gas price indices, also known as index
gas, increased. For example, Form No.
552 data showed that index gas
increased from 68% of the traded
volumes in the U.S. physical natural gas
market in 2010 to 82% in 2020.

D. Standards for Price Indices Used in
Jurisdictional Tariffs

18. The Commission has a statutory
obligation to ensure that jurisdictional
rates are just and reasonable. Under the
Natural Gas Act and Federal Power Act,
the Commission’s jurisdiction extends
to sales of natural gas and electricity for
resale in interstate commerce, interstate
transmission of natural gas and
electricity, and the related pricing
mechanisms within jurisdictional
tariffs.23 One way the Commission helps
to ensure just and reasonable
jurisdictional rates is through the review
and approval of natural gas price
indices referenced in Commission-
approved natural gas pipeline and
public utility tariffs.

19. An interstate natural gas pipeline
or public utility proposing to include a
price index in its Commission-
jurisdictional tariff bears the burden of
supporting its proposed price index. In
the Price Index Order, the Commission
stated that, when a natural gas pipeline
or utility proposes to use a new natural
gas or electric price index reference in
a jurisdictional tariff or to change an
existing price index reference, the
Commission would apply a

23 See, e.g., 15 U.S.C. 717(b)-717(d); Natural Gas
Policy Act of 1978, 15 U.S.C. 3431(a)(1)(A)-
3431(a)(1)(D); 16 U.S.C. 824(b)-824(f).

presumption that the proposed price
index at a defined location will result in
just and reasonable rates if the natural
gas pipeline or public utility: (1)
Proposes to use a price index at a
defined location published by one of the
price index developers that the
Commission has previously found to
meet the developer criteria established
in the Policy Statement, and (2)
demonstrates that the price index at a
defined location meets one or more of
the applicable liquidity criteria for the
appropriate review period.24 If parties to
the proceeding protest the use of the
proposed price index at a defined
location, they are required to support
the protest with evidence that the
selected location does not meet the
liquidity criteria or show good reason
why the location will not result in just
and reasonable rates and should not be
used. An interstate natural gas pipeline
or public utility may also file to
reference a price index at a defined
location that does not satisfy these two
conditions. In such a case, the natural
gas pipeline or public utility bears the
burden of showing that the price index
at a defined location will result in just
and reasonable rates and must support
its filing accordingly.25

20. Under the Commission’s market
behavior rules,26 marketers and

24 Price Index Order, 109 FERC {61,184 at P 68
(citing N. Nat. Gas Co., 104 FERC {61,182, at P 10
(2003)).

251d. P 69.

26 The Commission established the natural gas
market behavior rules in 2003 in Order No. 644.
Amendment to Blanket Sales Certificates, Order No.
644, 68 FR 66323 (Nov. 26, 2003), 105 FERC
161,217 (2003), reh’g denied, 107 FERC 61,174
(2004) (codified at 18 CFR 284.288, 18 CFR
284.403); Investigation of Terms & Conditions of
Public Utility Mkt.-Based Rate Authorizations, 105
FERC {61,218 (2003), order on reh’g and

2018
2019
2020

interstate natural gas pipelines making
jurisdictional sales of natural gas and
jurisdictional sellers of electric energy
that have or are seeking market-based
rate authority that elect to report to
price index developers must submit
accurate and factual information and
report in a manner consistent with the
procedures set forth in the
Commission’s price index policy.2?

E. Proposed Revised Policy Statement

21. Noting the significant downward
trend in data providers reporting
transactions to price index developers
and the concurrent rise in traded
volumes of natural gas transactions that
referenced natural gas price indices,
discussed above, Commission staff held
the Developments in Natural Gas Index
Liquidity and Transparency technical
conference (2017 technical conference)
on June 29, 2017, to address natural gas
index liquidity and transparency issues,
and potential actions the Commission
could consider taking to increase both
the volume of transactions reported to
natural gas price index developers and
the transparency of the natural gas price
formation process.28 The 2017 technical
conference discussion and the post-
technical conference comments
demonstrated a need to revise the
Commission’s price index policy and

clarification, 107 FERC {61,175 (2004). The electric
market behavior rules were codified later in 2006.
Conditions for Pub. Util. Mkt.-Based Rate
Authorization Holders, Order No. 674, 71 FR 9695
(Mar. 29, 2006), 114 FERC {61,163 (2006) (codified
at 18 CFR 35.41(c)).

2718 CFR 35.41; 18 CFR 284.288(a); 18 CFR
284.403(a); Initial Policy Statement, 104 FERC
{61,121 at P 37.

28 See Docket No. AD17-12-000. A Commission
staff-led technical conference addressing similar
issues was held in 2003 in Docket No. AD03-7-000.
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provided the Commission a better
understanding of potential reforms to
address declining data provider
transaction reporting to price index
developers and the robustness and
reliability of price index formation.

22. On December 17, 2020, the
Commission issued the Proposed
Revised Policy Statement,2® which
proposed several revisions to the
Commission’s price index policy to
encourage more market participants to
report their transactions to price index
developers and to provide greater
transparency into the natural gas price
formation process to increase
confidence in the accuracy and
reliability of wholesale natural gas
prices.

II. Discussion

23. As part of its mandate to ensure
just and reasonable rates in the
wholesale natural gas and electric
markets, the Commission reviews its
existing policies and regulations from
time to time. The Commission’s policies
and regulations related to natural gas
and electric price indices date to the
early 2000s and were adopted in
response to a lack of confidence in price
indices.39 Since then, the physical
trading of natural gas, the reporting of
those transactions, and the development
of price indices by price index
developers has changed.

24. In order to address the decline in
reporting to price index developers, the
Commission proposed several revisions
to the Commission’s price index policy
in its Proposed Revised Policy
Statement to decrease the reporting
burden on data providers and
potentially increase the number of
market participants reporting
transactions to Commission-approved
price index developers. The
Commission stated that increased price
reporting would contribute to the
robustness of Commission-approved
price indices and could lead to more
accurate and reliable price indices
referenced in Commission-jurisdictional
tariffs.31

25. In the Proposed Revised Policy
Statement, the Commission also
proposed several revisions to the
Commission’s price index policy
applicable to Commission-approved
price index developers. Specifically, the
Commission proposed to modify how
Commission-approved price index
developers form natural gas price

29173 FERC { 61,237.

30]nitial Policy Statement, 104 FERC {61,121 at
P1.

31Proposed Revised Policy Statement, 173 FERC
161,237 at P 16.

indices and to ensure that these natural
gas price index developers continue to
adhere to the Commission’s policies.
The Commission stated that these
proposed revisions would increase the
transparency of the natural gas price
formation process and maintain
industry confidence in the price
indices.32

26. Finally, the Commission proposed
to clarify the timeframe over which to
assess the liquidity for natural gas price
indices referenced in natural gas and
electric tariffs. This revision would
ensure that natural gas price indices
referenced in Commission-jurisdictional
tariffs are liquid at the time of
attestation.33

27. The Commission received 14
comments, including reply comments,
in response to the Proposed Revised
Policy Statement. The attached
Appendix A lists those that submitted
comments,34

A. Reporting Transactions to Price
Index Developers

1. Commission Proposal

28. In the Initial Policy Statement, the
Commission set forth standards for data
providers reporting transactions to price
index developers. For the “Data
Reported” standard, the Commission
stated that natural gas or electric data
providers should report “each bilateral,
arm’s length transaction between non-
affiliated companies in the physical
(cash) markets.” 35 The Commission also
defined the term for transactions
reported to price index developers as
“next day or next month.” 36 The
Commission later clarified that
transactions reported to price index
developers should be “non-index”
based transactions for the next-day and
next-month markets.37 Regarding
natural gas price indices, the
Commission later acknowledged that
physical basis transactions occurring
during bidweek “‘are a significant aspect
of wholesale natural gas markets and
utilize or could contribute to the

321d. P 17.

331d.

32 Appendix A will not be published in the
Federal Register.

35nitial Policy Statement, 104 FERC {61,121 at
P 34.

36 d.

37 See 2003 Clarification Order, 105 FERC
161,282 at P 12 & n.4 (“As noted in Policy
Statement { 34.3, reportable transactions are non-
index based ‘bilateral, arm’s-length transaction
between non-affiliated companies in the physical
(cash) markets at all trading locations.” Note,
however, that if a participant reports trades to an
index developer that publishes only a limited or
regional index, the market participant must report
trades in other areas not covered by the limited or
regional index to another index developer.”).

formation of price indices.” 38 Thus, the
Commission requires natural gas data
providers who elect to report their
transactions to price index developers to
report both their next-day fixed-price
natural gas transactions and next-month
fixed-price and physical basis natural
gas transactions to price index
developers.39

29. In the Proposed Revised Policy
Statement, the Commission proposed to
allow data providers to report either all
non-index based next-day transactions,
all non-index based next-month
transactions, or both non-index based
next-day and non-index based next-
month transactions. Under this revision,
whichever set of transactions a data
provider chooses to report (next-day,
next-month, or both), it should submit
data on each bilateral, arm’s length
transaction within that set.#® The
Commission explained that these
revisions would reduce the reporting
burden for data providers who primarily
transact in the next-month market
because those data providers can now
report their next-month transactions
without being required to take on the
daily burden of reporting their next-day
transactions.

2. Comments

30. The majority of commenters
express support for the proposed
revision, with several commenters
suggesting that the proposed revision
will enhance price indices by reducing
the burden of reporting and encouraging
more robust participation.*?

31. NGSA states that the proposed
revision will foster more robust levels of
participation in reporting to price index
developers, particularly for bidweek 42
transactions.*3

32. EEI states the proposed revision
would significantly reduce the daily

38 Transparency Provisions of Section 23 of the
Nat. Gas Act, Order No. 704, 73 FR 1014 (Jan. 4,
2008), 121 FERC {61,295 (2007), order on reh’g and
clarification, Order No. 704-A, 73 FR 55726 (Sept.
26, 2008), 124 FERC {61,269, at P 89, reh’g denied,
Order No. 704-B, 125 FERC { 61,302 (2008).

39 The Form No. 552 collects information on these
types of transactions acknowledging their role in
next-day and next-month price index formation.

40 Proposed Revised Policy Statement, 173 FERC
161,237 at P 21.

41 American Public Gas Association (APGA)
Comments at 12; Argus Comments at 3; Edison
Electric Institute (EEI) Comments at 4; Energy
Intelligence Comments at 1; EQT Comments at 5;
Electric Power Supply Association (EPSA)
Comments at 2—3; Interstate Municipal Gas Agency
(IMGA) Comments at 4; NGI Comments at 3—4;
Natural Gas Supply Association (NGSA) Comments
at 4-5; Platts Comments at 4.

42Bidweek is a time frame occurring during the
last five business days of every month at which
most next-month contracts are traded. Delivery of
these contracts takes place the following the month.

43NGSA Comments at 4.
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price reporting requirement burden on
data providers, which may lead to
increased reporting by “smaller and
mid-sized companies.” ¢ Similarly,
EQT supports the proposed revision
because market participants who
primarily conduct monthly transactions
would not have to bear the cost and
time burden of reporting occasional
daily trades, and EQT suggests the
proposal will increase the number of
data providers and thereby the accuracy
of published price indices.>

33. APGA and Platts state that
allowing data providers to report next-
day and/or next-month transactions
would make market participants more
willing to report transactions in markets
where they most actively trade,
potentially benefitting monthly price
indices.46 NGI states that the proposed
revision will help market participants,
mainly smaller local distribution
companies, utilities, and end-users, that
transact most of their volumes in the
next-month (i.e., bidweek) market
versus the next-day market.4” NGI
further states that such data providers
could contribute bidweek volumes to a
price index developer without the
“onerous and resource-consuming price
reporting function” in the next-day
market for their infrequent daily deals.48

34. Similarly, Argus states that it has
been informed by market participants
that they often do not transact in both
next-day and next-month markets, or
that market participants do minimal
trading in one market while consistently
transacting in the other market. Argus
explains that these market participants
“lack the willingness to add manpower
and systems” to report to price index
developers when they transact so few
transactions.4°

35. American Forest & Paper
Association and Process Gas Consumers
Group (AFPA/PGC) believe the
proposed revision will only result in a
modest increase to the total amount of
reported trades and finds that the
proposed revision ‘“does nothing to
specifically encourage voluntary
reporting by marketers.” AFGA/PGC
further state that the Commission
should “strongly encourage” reporting
by all natural gas marketers to increase
the volume of transactions reported to
price index developers.5°

44 EEI Comments at 4-5.

45EQT Energy LLC (EQT) Comments at 5.

46 APGA Comments at 12; Platts Comments at 4.
47 NGI Comments at 3—4.

48[d., at 4.

49 Argus Comments at 4.

50 AFPC/PGC Comments at 4-5.

3. Commission Determination

36. We adopt the proposal in the
Proposed Revised Policy Statement to
allow data providers to elect to report
either all non-index based next-day
transactions, all non-index based next-
month transactions, or both non-index
based next-day and non-index based
next-month transactions to price index
developers. Under this modification to
the price index policy, we require that
for whichever set of transactions a data
provider chooses to report (next-day,
next-month, or both), that data provider
must submit data on each bilateral,
arm’s length transaction within that set.
We think that this revision will reduce
the reporting burden for data providers
because it will give them the ability to
report data for the market (either next-
day or next-month) that they primarily
transact in. We expect that this revision
may lead to additional reporting of next-
month transactions as data providers
who predominantly transact in the next-
month market may choose to begin
reporting their next-month transactions
to price index developers now that they
no longer have to take on the daily
burden of reporting their next-day
transactions as well.

37. The majority of commenters
express support for the proposal to
allow data providers to elect to report
either all non-index based next-day
transactions, all non-index based next-
month transactions, or both non-index
based next-day and non-index based
next-month transactions to price index
developers.51 We agree with these
commenters that adopting the proposal
in the Proposed Revised Policy
Statement would lower the reporting
burden for data providers. As a result,
it may also foster more robust
participation in reporting to price index
developers, increasing the accuracy of
natural gas indices.52 As noted by
AFPA/PGC,?3 any increase in reporting
to price index developers may be
modest; nonetheless, we expect that any
such increase will enhance the overall
accuracy and robustness of the price
indices they develop. Furthermore, we
continue to think that, as stated in the
Proposed Revised Policy Statement,
adopting the proposal will increase
reporting in the next-month market,
where reporting to price index
developers is most needed.>* Further, to

51 APGA Comments at 12; Argus Comments at 4;
EEI Comments at 4; Energy Intelligence Comments
at 1; EPSA Comments at 2—3; EQT Comments at 5;
IMGA Comment at 4; NGI Comments at 3—4; NGSA
Comments at 4-5; Platts Comments at 4.

52 EQT Comments at 5; NGSA Comments at 4.

53 AFPA/PGC Comments at 4-5.

54 See Proposed Revised Policy Statement, 173
FERC 461,237 at P 20.

that end and as suggested by AFPA/
PGC,5° we strongly encourage all market
participants (including marketers) to
report their transactions to price index
developers as additional data providers
will lead to more robust price indices.

38. We note that the adoption of the
proposal in the Proposed Revised Policy
Statement to allow data providers to
elect to report either all non-index based
next-day transactions, all non-index
based next-month transactions, or both
non-index based next-day and non-
index based next-month transactions to
price index developers, necessitates a
minor adjustment to the Form No. 552
to reflect a reporting company’s 56
ability to identify the reporting of non-
index based next-day transactions, non-
index based next-month transactions, or
both types of transactions in its Form
No. 552. We revise the Form No. 552 to
allow filers to identify if they report
their next-day and/or their next-month
fixed-price and physical basis
transactions to price index developers.
Appendix B explains this revision to the
Form No. 552.57

39. Finally, we note that as of Fall
2021, several price index developers
changed their bidweek price index
determination period from the last five
business days of every month to a three-
business day period, generally
concluding on the expiration date of the
prompt-month NYMEX natural gas
futures contract. Thus, physical natural
gas transactions generally occurring
during the last two business days of the
month, which generally have less
liquidity than the prior three business
days and are subject to post-expiration
price volatility, no longer contribute to
the formation of several monthly price
indices. Several price index developers
made this change to align the price
determination period during bidweek
with higher volume trading days and to
avoid price volatility from additional
trading days. We find that this new
timeframe for bidweek transactions still
complies with the Commission’s price
index policy.58

55 AFPA/PGC Comments at 4-5.

56 A reporting company is the legal entity whose
information is being submitted to the Commission
via a Form No. 552 filing. Reporting companies may
or may not be data providers reporting transactional
data to price index developers.

57 Appendix B will not be published in the
Federal Register.

58 See Order No. 704, 121 FERC {61,295 at P 41.
The Commission defined a next-month natural gas
contract reported on its Form No. 552 as a
transaction executed during the last five business
days of one month for uniform delivery over the
next month. This timeframe was commonly known
as bidweek.
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B. Encouraging Comprehensive
Reporting

1. Commission Proposal

40. In the Proposed Revised Policy
Statement, the Commission proposed to
encourage all data providers to report
their transaction data to as many
Commission-approved price index
developers as possible.?9 The
Commission’s proposal sought to
address the incorrect view that the
Commission’s price index policy had
limited data providers to reporting to
only one price index developer.

2. Comments

41. Several commenters agree that
reporting to multiple price index
developers could lead to more robust
price indices.5° More specifically,
APGA agrees with the Commission and
finds that it would be helpful if all data
providers reported to as many
Commission-approved price index
developers as possible.61 Argus notes
that if more market participants
voluntarily report their transactions to
multiple price index developers the
price indices would be more robust;
further, Argus volunteers to work with
market participants to lighten and
remove the burdens associated with
reporting to multiple price index
developers.62

42. Energy Intelligence notes that any
additional burden on data providers is
marginal and would be outweighed by
the benefit of having multiple
independent price index developers
available to the marketplace.53

43. However, NGI and NGSA express
concern about encouraging data
providers to report to multiple price
index developers.6* NGSA stresses the
importance of allowing data providers
the flexibility to choose which price
index developers they report to, further
noting that a data provider’s reporting
decision should be based on what works
best for each company.®> NGI cautions
the Commission against strengthening
the language related to reporting to
multiple price index developers,
because doing so could reduce the
number of data providers reporting to
price index developers, with the
benefits of reporting outweighed by the
additional resources needed to report to

59 Proposed Revised Policy Statement, 173 FERC
161,237 at P 22.

60 APGA Comments at 12; Argus Comments at 4;
Energy Intelligence Comments at 1; EPSA
Comments at 2—3.

61 APGA Comments at 12.

62 Argus Comments at 4.

63 Energy Intelligence Comments at 1.

64 NGI Comments at 4-5; NGSA Comments at 5.

65 NGSA Comments at 5.

additional Commission-approved price
index developers.66

44. NGI also proposes that the
Commission should consider expanding
the questions included in the Schedule
of Reporting Companies and Price Index
Reporting section of the Form No. 552
to require reporting companies to
explain why they choose not to
voluntarily report transactions to price
index developers, if they indicate that
they do not price report on Form No.
552.67

3. Commission Determination

45. We adopt the proposal in the
Proposed Revised Policy Statement to
encourage all data providers to report
their transaction data to as many
Commission-approved price index
developers as possible. To clarify, there
is no requirement that a data provider
limit its reporting to only one price
index developer. To reiterate, a data
provider may report transactions to
more than one price index developer.68

46. We find that, as stated in the
Proposed Revised Policy Statement, the
burden of reporting to multiple price
index developers has fallen since
issuance of the Initial Policy
Statement.®9 For example, data
providers can now submit transactional
data to multiple price index developers
via one joint email. Further, we find that
reporting transaction data to multiple
price index developers will help to
increase the robustness of price
formation for all price index developers.
Energy Intelligence notes that the
additional reporting burden to report to
multiple price index developers is
marginal, and the benefits of reporting
to multiple price index developers
outweigh the reporting burden.?7?
Similarly, APGA and Argus highlight
similar benefits from urging data
providers to report to multiple price
index developers.”! We agree with
commenters that adopting this proposal
will provide clarity to data providers
that there is no requirement that a data
provider limit its reporting to only one
price index developer. We also find that
reporting to multiple price index
developers could lead to more robust
price formation.

47. NGI requests that the Commission
expand the information requested on
the Form No. 552 to require reporting

66 NGI Comments at 4.

67 Id. at 4-5.

682003 Clarification Order, 105 FERC {61,282 at
P 12 (“A participant, of course, may report
transactions to more than one index developer.”)

69 See Proposed Revised Policy Statement, 173
FERC 461,237 at PP 22-23.

70 Energy Intelligence Comments at 1.

71 APGA Comments at 12; Argus Comments at 4.

companies to explain why they did not
voluntarily report transaction data to
price index developers, if they indicate
on their respective annual Form No. 552
submission that they do not price report
to price index developers.”2 We decline
NGI’s request. NGI acknowledges that
data providers are not required to, but
can voluntarily, report transaction data
to price index developers. We see no
reason to impose a requirement that
would increase the burden on data
providers and potentially discourage
voluntary reporting, and we decline to
adopt this proposal.

C. Reducing the Self-Audit Burden

1. Commission Proposal

48. Under the current price index
policy, a data provider should perform
a self-audit annually. In the Proposed
Revised Policy Statement, the
Commission proposed to allow data
providers to perform a self-audit on a
biennial basis. In other words, every
other year a data provider would
perform an audit covering the previous
two years, if choosing this option.73

49. More specifically, the Commission
proposed to revise the timing of the
standard that a data provider have an
independent auditor review the
implementation of, and adherence to,
the data gathering and submission
process adopted by the data provider so
that the audit be undertaken on a
biennial basis. As stated in the Initial
Policy Statement, the results of the audit
should continue to be made available to
any price index developer to which the
data provider submits trade data, and
the data provider should permit the
price index developer to recommend
changes to improve the accuracy and
timeliness of data reporting.74

50. Further, the Commission stated
that it continued to find it acceptable for
auditors internal to the data providers to
perform the self-audits, in order to avoid
raising barriers to voluntary reporting.
More specifically, the Commission
stated that the internal audits could be
performed by a data provider’s internal
auditor so long as internal audit
personnel are independent from the
trading and reporting departments and
personnel, and the audit follows
internal audit standards, such as those
prescribed by the Institute of Internal

72 NGI Comments at 4-5.

73 Proposed Revised Policy Statement, 173 FERC
161,237 at P 24.

74Initial Policy Statement, 104 FERC {61,121 at
P 34.
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Auditors or other similarly generally
accepted auditing standards.”5

2. Comments

51. Commenters who support the
proposal generally agree that it would
reduce the reporting burden on data
providers.”® Specifically, Argus, EEI,
Energy Intelligence, and NGSA believe
the proposal would reduce regulatory
burden and increase price reporting,
with NGSA noting enhanced market
liquidity as an indirect benefit.””

52. EQT supports the Commission’s
proposal to retain the ability of data
providers to use internal auditors to
perform self-audits as long as the
internal audit personnel are
independent from the trading and
reporting department and follow
generally accepted auditing standards,
noting that this proposal would reduce
the cost and time burden for data
providers.”8

53. NGSA also recommends changes
to the Commission’s Office of
Enforcement’s audit process.
Specifically, NGSA recommends that
the Office of Enforcement adopt
enhancements to its audit process,
including taking a more targeted
approach tailoring the scope of audits to
a specific set of issues, ensuring data
providers understand the audit scope,
and committing to a reasonable, set
timeframe for audits. NGSA further
recommends that the Office of
Enforcement refrain from changing or
expanding the audit scope without good
cause, and communicate any changes in
the audit scope, completion date, or
status immediately.79

3. Commission Determination

54. We adopt the proposal in the
Proposed Revised Policy Statement to
allow data providers to perform a self-
audit on a biennial basis. In other
words, every two years, a data provider
would perform an audit covering the
previous two years, if choosing this
option.

55. Consistent with the existing
requirements of the Commission’s price
index policy, the results of the audit
should be made available to any price
index developer to which the data
provider submits trade data, and the

75 Proposed Revised Policy Statement, 173 FERC
161,237 at P 26.

76 APGA Comments at 12; Argus Comments at 5;
EEI Comments at 5; Energy Intelligence Comments
at 1-2; EPSA Comments at 2-3; EQT Comments at
4-5; IMGA Comments at 4; NGI Comments at 5—6;
NGSA Comments at 5-6.

77 Argus Comments at 5; EEI Comments at 5;
Energy Intelligence Comments at 1-2; NGSA
Comments at 5-6.

78 EQT Comments at 4-5.

79NGSA Comments at 6—8.

data provider should permit the price
index developer to recommend changes
to improve the accuracy and timeliness
of data reporting.

56. EEI, Argus, and NGSA state that
the proposed audit changes would
reduce regulatory burden and increase
price reporting. We agree; adopting this
proposal will ease the burden for data
providers, which may lead to additional
data providers reporting transaction
data to price index developers.

57. Further, we continue to find it
acceptable for internal auditors to
perform the self-audits, in order to avoid
raising barriers to voluntary reporting.
More specifically, audits can continue
to be performed by a data provider’s
internal auditor as long as internal audit
personnel are independent from the
trading and reporting departments and
personnel, and the audit follows
internal audit standards, such as those
prescribed by the Institute of Internal
Auditors or other similarly generally
accepted auditing standards. We find
that adequately documented and
effective audits by an independent
internal or external audit function can
serve as an appropriate compliance
control. Moreover, we believe the self-
audits will ensure that price reporting
by market participants is accurate and
will support industry confidence in
price indices.

58. NGSA recommended several
enhancements to the Office of
Enforcement’s audit process, as
summarized above.8® We emphasize
that many of NGSA’s recommendations
are already an inherent part of the Office
of Enforcement’s audit process. We
decline to adopt NGSA’s
recommendations in this proceeding
because they focus on changes to the
Office of Enforcement’s audit process,
which is unrelated to the Commission’s
proposal to reduce the self-audit burden
on data providers.

D. Increasing Confidence in Price
Indices

1. Commission Proposal

59. In the Proposed Revised Policy
Statement, the Commission proposed to
clarify that, with respect to assessments,
a price index developer’s code of
conduct should inform customers how
it makes assessments in its publications
and in its data distributions.8® A price
index developer is considered to use a
“market assessment” when it uses
“market information, other than the
trades at the index’s specified location,

80NGSA Comments at 6-9.
81 Proposed Revised Policy Statement, 173 FERC
161,237 at P 27.

to determine the value of the index
price.” 82

60. Further, the Commission proposed
that price index developers indicate in
their publications and data distributions
when they use a market assessment to
calculate a published index price.
Specifically, the Commission proposed
that price index developers clearly
define in their code of conduct a
method to determine if a price
assessment is made in its data
distributions.83

2. Comments

61. The majority of commenters
expressed support for the proposal, with
some commenters noting that the
market assessment clarification would
add transparency to the market.84
Further, Argus, Energy Intelligence,
NGI, and Platts assert that they each
currently comply with the proposal
regarding market assessment
identification.85 APGA similarly notes
that it believes that most price index
developers have already adopted the
proposed revision.86

62. AGA states that the proposal
should assist market participants in
identifying market assessments by
distinguishing price indices calculated
from the weighted averages of reported
trades from price indices calculated by
market assessments. AGA believes this
proposal will increase transparency and
provide the market with more
information about liquidity of certain
locations and should promote
“confidence in price indices.” 87 AGA
also notes that AGA members have not
voiced concerns regarding a loss of
confidence in natural gas markets or
concerns that natural gas price indices
do not sufficiently reflect locational
value of natural gas to permit decision
making.88 APGA notes its concerns with
the “proliferation” of market
assessments, highlighting that several
smaller APGA members have
experienced an increase in the number
of market assessments at the price index
hubs where they purchase natural gas.

82]d. P 28.

83 ]d. P 30.

84 American Gas Association (AGA) Comments at
3-5; APGA Comments at 13; Argus Comments at 5;
California Independent System Operator
Corporation (CAISO) Comments at 4-5; Energy
Intelligence Comments at 2; EQT Comments at 8;
IMGA Comments at 4; NGI Comments at 6; Platts
Comments at 4.

85 Argus Comments at 5; Energy Intelligence
Comments at 2; NGI Comments at 6; Platts
Comments at 4.

86 APGA Comments at 13.

87 AGA Comments at 5.

88 ]d.
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APGA welcomes the proposed policy
changes.89

63. EQT notes that, subsequent to the
guidelines established in Price Index
Order, no process has been established
to allow the Commission to reconfirm
the liquidity of price index developers’
indices once they have been included in
natural gas pipeline tariffs.90 EQT
explains that the use of price indices in
natural gas pipeline tariffs to settle
imbalances or determine penalties is
different from their use in commercial
transactions; EQT stresses the
importance of the integrity of price
indices, since the use of set price
indices as a reference point in
Commission-jurisdictional tariffs does
not present shippers with an option to
choose their preferred price index and,
therefore, has day-to-day financial
impacts on “‘essentially captive
parties.” 91 Finally, EQT states that they
do not believe that market assessments
should be permitted to substitute for the
relatively small minimum trading
liquidity requirements adopted in the
Price Index Order, and the Commission
should so clarify in a revised policy
statement.92

64. CAISO requests that the
Commission require price index
developers to report the daily volume
traded, number of transactions, and
number of counterparties, even on days
when price index developers use market
assessments. CAISO asserts that,
without the above data points, RTOs/
ISOs may be unable to assess liquidity
based on the Commission’s proposal for
at least 180 continuous days out of the
most recent 365 days. Alternatively,
CAISO asks the Commission for
additional clarity on how RTOs/ISOs
should evaluate price index liquidity
when price index developers use market
assessments.?3 CAISO also requests that
the Commission specify the extent to
which price index developers must
report criteria-related data when they
rely on market assessments rather than
weighted averages.94

65. Argus requests that the
Commission study whether the increase
in market assessments, coupled with the
requirement that price index developers
publish when they use a market
assessment, affects market participant
contracting practices. Argus elaborates
that market participants may include an
alternative pricing methodology to

89 APGA Comments at 9, 13.

90EQT Comments at 5-6 (citing Price Index
Order, 109 FERC {61,184 at P 42).

91[d. at 6.

92]d. at 8.

93 CAISO Comments at 4-5.

94]d. at 2.

replace a particular hub in their
contracts, explaining that if the hub is
subject to market assessments, it could
indicate to market participants that it is
a less liquid hub.®5

3. Commission Determination

66. Consistent with the proposal in
the Proposed Revised Policy Statement,
we clarify that, with respect to
assessments, a Commission-approved
price index developer should indicate
in its publications and data
distributions when it uses a market
assessment to calculate a published
index price. Further, under the revised
standards for price index developers,
each price index developer’s code of
conduct should inform customers how
it uses market assessments in
calculating price indices by specifying
the types of data it may use in
producing a market assessment. Price
index developers should also clearly
explain in their code of conduct how to
determine if a price assessment is made
in its publications and its data
distributions.

67. We find that, as noted in the
Proposed Revised Policy Statement,
adopting these proposals will enhance
price index assessment transparency
and give market participants better
information about the liquidity of
certain hub locations.?¢ We agree with
AGA that these modifications to the
Commission’s price index policy will
increase transparency of price index
development, and more generally,
natural gas price formation. We find that
these modifications may, in turn,
increase the industry’s confidence in
price indices. Finally, we agree with
AGA and APGA that these
modifications will give market
participants a mechanism to identify
market assessments.®” We find that
explicitly requiring price index
developers to indicate when and how
they use a market assessment will
provide more clarity to market
participants and increase price index
assessment transparency.

68. In their comments, both EQT and
CAISO request that the Commission
clarify how market assessments might
be used when determining price index
liquidity. EQT specifically states that
they do not believe market assessments
should be permitted as a substitute for
the current liquidity requirements, as
those requirements are already
relatively small. A market assessment is
only used when a price index developer

95 Argus Comments at 6.

96 Proposed Revised Policy Statement, 173 FERC
161,237 at P 30.

97 AGA Comments at 5; APGA Comments at 13.

cannot determine a value for the index
price using the trades at the index’s
specified location, indicating low
liquidity for the specified index.
Therefore, price index developers
should clearly identify assessments in
their publications and data distribution
and to explain how to identify price
indices that have been assessed in their
code of conduct.?8 When measuring the
average liquidity of a price index
proposed for reference in a Commission-
jurisdictional tariff, the Commission
will consider any days the price index
is assessed to have zero volume, zero
transactions, and/or zero counterparties.
The Commission’s price index liquidity
requirements 29 for price indices
proposed for reference in Commission-
jurisdictional tariffs still apply to price
indices that use market assessments.
However, we note that use of market
assessments may affect the measured
liquidity at any given price index when
it is proposed for reference in a
Commission-jurisdictional tariff because
the Commission considers any days the
price index is assessed to have zero
volume, zero transactions, and/or zero
counterparties.

69. CAISO also requests that the
Commission specify the extent to which
price index developers must report
criteria-related data (i.e., daily volume
traded, number of transactions, and
number of counterparties), even on days
when price index developers publish
market assessments in lieu of price
indices.190 We understand that price
index developers calculate market
assessments when there is little or no
liquidity at a hub on any given day. If
a Commission-approved price index
developer finds that the transaction data
reported at a hub is insufficient to form
a price, a price index developer may
choose to use other information to
determine the price at the hub. As long
as a price index developer clearly states
its methodology to identify market
assessments, we find that an index
developer need not report transaction
data (i.e., daily volume traded, number
of transactions, and number of
counterparties) for that hub. We decline
to require such reporting given that
Commission-approved price index
developers may use few (if any) of the
reported transactions in developing the
assessment, thus limiting the value of
such reporting.

70. Additionally, Argus requests that
the Commission study whether the

98 For example, some price index developers
designate a market assessment by indicating a price
index having zero volume, zero transactions, and
zero counterparties.

99 Price Index Order, 109 FERC {61,184 at P 66.

100 CAISO Comments at 4-5.
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increase in market assessments, coupled
with the requirement that price index
developers publish when they use a
market assessment, affects market
participant “contracting practices.” 101
Though we acknowledge that market
participants may undertake alternative
pricing methodologies in future
contracting practices, Argus has not
explained the benefit of studying the
impact of market assessments on market
participant contracting practices.
Accordingly, we decline to undertake
such a study.

E. Ensuring Price Index Developers’
Continued Adherence to the Price Index
Policy

1. Commission Proposal

71. In the Initial Policy Statement, the
Commission set forth five standards for
price index developers to demonstrate
that their internal processes were
sufficient to qualify as a Commission-
approved price index developer and,
thus, have their price indices referenced
in Commission-jurisdictional tariffs.102
As detailed above, those five standards
include: (1) A code of conduct and
confidentiality; (2) completeness; (3)
data verification, error correction, and
monitoring; (4) verifiability; and (5)
accessibility. After the Commission
issued the Policy Statement, 10 price
index developers made filings with the
Commission asserting that they
complied with these standards. In the
Price Index Order, the Commission
approved those price index developers
as satisfying all or substantially all of
the standards.193 Since then, the
Commission has granted approval to
three additional price index
developers.104

72. In the Proposed Revised Policy
Statement, the Commission proposed
that a Commission-approved price
index developer should seek re-
approval from the Commission every
seven years that it continues to meet the
five standards for price index
developers. More specifically, the

101 Argus Comments at 6.

102 njtial Policy Statement, 104 FERC {61,121 at
P 33.

103 Price Index Order, 109 FERC {61,184 at P 24
(approving indices published by Argus, Bloomberg
L.P., Btu/Data Transmission Network, Dow Jones
and Company, Energy Intelligence, ICE, Io Energy
LLC, NGI, Platts, and Powerdex, Inc. (Powerdex)).

104 Many of the original indices have ceased
publication or been acquired and rebranded and not
reapproved. As such, only five approved price
index developers remain: Argus, Energy
Intelligence (Natural Gas Week), NGI, Platts, and
Powerdex. Although it was not pre-approved, SNL
Energy continues to publish indices after
purchasing IO Energy LLC and BTU/Data
Transmission Network in 2004 and 2009,
respectively.

Commission proposed that, beginning
six months after the effective date of this
proposal, interstate natural gas pipelines
and public utilities proposing to use
price indices in jurisdictional tariffs will
no longer be entitled to the rebuttable
presumption that a price index
developer’s price indices produce just
and reasonable rates unless the price
index developer has obtained re-
approval from the Commission within
the last seven years that it continues to
meet the criteria set forth in the Initial
Policy Statement.

2. Comments

73. Price index developers generally
support the Commission’s proposal for
price index developers to obtain re-
approval every seven years as a way to
ensure their continued adherence to the
Commission’s price index policy.105

74. Platts notes that the Commission
has not described the re-approval
requirements or re-approval process.106
As a result, Platts proposes that price
index developers demonstrate
adherence to the International
Organization of Securities Commissions
(IOSCO) Principles for Oil Price
Reporting Agencies for re-approval, as
the IOSCO principles call for a third-
party review on an annual basis and
would add integrity to the re-approval
process.107

75. EQT also seeks further
clarification on whether or how the use
of market assessments would factor into
the “every seven-year”” determination as
to whether a price index developer
continues to meet the Commission’s
threshold liquidity standard.108

3. Commission Determination

76. We adopt the proposal in the
Proposed Revised Policy Statement for
each Commission-approved price index
developer to seek re-approval from the
Commission every seven years that it
continues to fully or substantially meet
the five standards for publishing price
indices. Beginning six months after the
effective date of this revision, interstate
natural gas pipelines and public utilities
proposing to use price indices in
jurisdictional tariffs will no longer be
entitled to the rebuttable presumption
that a price index developer’s price
indices produce just and reasonable
rates unless the price index developer
has obtained approval or re-approval

105 Argus Comments at 6; Energy Intelligence
Comments at 2; NGI Comments at 6; Platts
Comments at 3.

106 Platts Comments at 3—4.

107 Id,

108 EQT Comments at 6.

from the Commission within the last
seven years.109

77. Under the Commission’s price
index policy, after the Commission
approves a price index developer, the
Commission has no further verification
process to ensure that price index
developers continue to adhere to the
five standards for publishing price
indices. As a result, for most of the
currently approved price index
developers, the Commission has not
reexamined their compliance with the
price index developer standards in 18
years, despite the myriad changes in
natural gas markets that have occurred
during that time.210 Having price index
developers seek re-approval from the
Commission every seven years will aid
the Commission in ensuring that
Commission-jurisdictional tariffs and
rates that reference price indices remain
just and reasonable.

78. In responses to comments from
Platts asserting that the Commission has
not yet described the re-approval
process, we clarify that we have not
changed the guidelines for the
Commission’s approval process for a
price index developer’s methodology.111
As such, price index developers seeking
Commission approval, or re-approval,
should continue to follow the guidelines
stated in the Commission’s Initial Policy
Statement.112

79. EQT seeks clarity on whether the
use of market assessments would factor
into the Commission’s approval of a
price index developer.113 We find that
the use of market assessments will not
affect Commission approval of a price
index developer as long as the price
index developer’s code of conduct
adequately describes the methodology
for use of market assessments as
required by this Revised Policy
Statement.

F. Modifying Liquidity Standards for
Price Index References

1. Commission Proposal

80. In the Price Index Order, the
Commission adopted a set of criteria

109 Gonsistent with prior practice, price index
developers would file for both initial Commission
approval and re-approval in the PL03-3-000
docket.

110 For instance: Multiple price index developers
now receive transactions from ICE; at some hub
locations, index-based “daily basis” transactions
are now being used to create next-day indices; and
market assessments are being used to price
historically liquid hub locations where liquidity
declined.

111 Platts Comments at 3.

112Tnijtial Policy Statement, 104 FERC {61,121,
clarified, 2003 Clarification Order, 105 FERC
61,282, clarified, 2005 Clarification Order, 112
FERC 61,040.

113 EQT Comments at 8.
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delineating a price index developer’s
minimum reported level of activity at a
particular trading location in order for
that price index trading at that location
to be referenced in a Commission-
jurisdictional tariff—effectively known
as liquidity standards.114
81. The Commission found that
interstate natural gas pipelines and
utilities, when proposing new natural
gas and electric price indices to be used
in Commission-jurisdictional tariffs,
should confirm that the proposed price
index at defined location(s) have met
the minimum liquidity standards over a
90-day period for daily or weekly
indices, and a six-month period for
monthly indices.115 The Commission
did not specify any timeframe during
which the applicant should show that
the proposed price index at a defined
location meets the liquidity threshold.
As a result, interstate natural gas
pipelines and RTOs/ISOs have used
different 90-day or six month-periods to
submit data on price indices at defined
locations in order to assess liquidity.116
82. In the Proposed Revised Policy
Statement, the Commission proposed to
modify the review period over which a
natural gas price index at a defined
location should meet the minimum
level of activity for natural gas price
indices referenced in Commission-
jurisdictional tariffs to at least 180
continuous days out of the most recent
365 days from the filing date of any
such proposal.117 The proposed
modification of liquidity standards was
intended to provide clarity to market
participants that propose natural gas
price index references in their
Commission-jurisdictional tariff filings.
83. Specifically, the Commission
proposed to revise the liquidity criteria
established in the Price Index Order as
follows (revised language shown in
italics). The Commission also proposed
to remove the term ““daily” from the
daily, weekly, and monthly liquidity
requirements to provide clarity
concerning the conditions that should
be met for those types of price indices.
Daily or hourly indices should meet at
least one of the following conditions, on

114 Price Index Order, 109 FERC {61,184 at P 66.

115 ]d. P 65.

116 F.g., in Docket No. RP20-59-000, filed on
October 10, 2019, Dominion Energy Transmission
Inc. submitted transactions for a price index at a
defined location for the period from June 4, 2019
to August 30, 2019. In Docket No. RP19-1395-000,
filed on July 24, 2019, Southern Natural Gas
Company, L.L.C. submitted transactions for a price
index at a defined location from April 1, 2019 to
July 16, 2019. Both of these filings were accepted
given that the natural gas pipelines provided 90
days of data, but the latter filing included a review
period closer to the date of filing.

117 Proposed Revised Policy Statement, 173 FERC
161,237 at P 38.

average, for all non-holiday weekdays
for at least 180 continuous days out of
the most recent 365 days:

1. Average volume traded of at least
25,000 million Btu (MMBtu) per day for
natural gas or 2,000 Megawatt hours
(MWh) per day for power; or

2. Average number of transactions of
five or more per day; or

3. Average number of counterparties
of five or more per day.

Weekly indices should meet at least
one of the following conditions on
average for all weeks for at least 180
continuous days out of the most recent
365 days:

1. Average volume traded of at least
25,000 MMBtu per day for gas or 2,000
MWh per day for power; or

2. Average number of transactions of
eight or more per week; or

3. Average number of counterparties
of eight or more per week.

Monthly indices should meet at least
one of the following conditions on
average for at least 180 continuous days
out of the most recent 365 days:

1. Average volume traded of 25,000
MMBtu per day for gas or 2,000 MWh
per day for power; or

2. Average number of transactions of
ten or more per month; or

3. Average number of counterparties
of ten or more per month.

2. Comments

84. Commenters generally supported
the Commission’s proposed revisions to
the review period over which price
indices at defined locations should meet
the minimum level of activity. For
instance, EQT notes that the proposed
revisions would enhance the accuracy
of the price indices referenced in
Commission-jurisdictional tariffs,
pricing of physical transactions, and
settlement of financial hedges.118

85. CAISO raises several clarifying
questions regarding applying the revised
liquidity criteria. CAISO asks for
clarification regarding how to address a
scenario where a price index becomes
insufficiently liquid based on the
Commission’s criteria, and requests that
the Commission clarify that RTOs/ISOs
are still obligated to comply with their
tariffs, even where a price index
becomes insufficiently liquid. CAISO
also requests that the Commission
clarify how often CAISO must evaluate
its referenced price indices for liquidity
(e.g., daily, annually, some other
metric). Additionally, CAISO asks that
the Commission clarify the meaning of
“on average” in its proposed liquidity
criteria and whether the term is applied
to the liquidity criteria independent of

118 EQT Comments at 6.

its application to each criterion. Lastly,
CAISO requests the Commission clarify
whether CAISO must comply with the
proposed liquidity criteria every time it
uses an index price, or whether it may
seek relief from applying those criteria
where liquidity and the use of the index
price is less critical, further requesting
that the Commission identify cases
where price indices must satisfy the
liquidity criteria and other cases where
price indices need not satisfy the
liquidity criteria.119

86. EQT questions why the
Commission did not consider a similar
increase to the remaining liquidity
criteria language laid out in the Price
Index Order. As a less burdensome
alternative, EQT recommends that the
Commission consider requiring price
index developers, upon re-approval, to
meet at least two of the three liquidity
metrics at each price location.120

87. NGSA asks the Commission to
apply the proposed liquidity criteria on
a prospective basis, applying the criteria
to future tariff filings that propose new
or updated price index locations and
allowing previously approved price
index locations to remain in effect.
NGSA explains that applying the new
criteria to previously approved price
index locations could inadvertently
disrupt contractual arrangements based
on natural gas pipeline tariffs previously
approved by the Commission.121

88. Argus opposes the proposed
changes and states that new liquidity
criteria will likely have unintended and
negative consequences and urges the
Commission to leave the existing
liquidity criteria intact or solicit
alternative proposals. Argus cautions
the Commission against increasing
current liquidity criteria by expanding
the time period to 180 days, contending
the proposed timeframe may not be
predictive of a subsequent period for
which a tariff may apply. Argus also
states that expanding the review period
for price index locations may
inadvertently reduce the number of
price indices that qualify for use in
Commission-jurisdictional tariffs,
resulting in only a core group of very
liquid hubs meeting the proposed
liquidity standards.122

89. If the Commission adopts the 180-
day proposal, Argus recommends that
the Commission revisit and reconsider
the specific information to accompany
market assessments for locations
possibly rendered less liquid by the 180-
day change. Argus asserts that

119 CAISO Comments at 3—4.
120 EQT Comments at 6-7.
121NGSA Comments at 8-9.
122 Argus Comments at 7-8.
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customers and market participants that
do business at less-liquid locations may
wish to have more detail about
assessment methodologies on each
instance of publication. Argus also
states that it is prepared to provide such
relevant data.123

90. Furthermore, Argus recommends
that the Commission reconsider
applying the liquidity standards to daily
electric price indices. Argus elaborates
that daily electric price indices are most
predominantly used in the Western
Electricity Coordinating Council, where
power is traded in standard packages of
25 MWh for each peak or off-peak hour,
smaller than the standard package for
the remainder of the country. Argus
states that in order to meet the 2,000
MWh per day volume criteria of the
liquidity standards, an index would
need either five trades during each of
the 16 peak hours or 10 trades during
each of the eight off-peak hours. Argus
adds that it does not believe the
Commission wants to inject a lack of
clarity and encourages further
discussion of the application of the
liquidity standards to electricity.124

3. Commission Determination

91. In the Proposed Revised Policy
Statement, the Commission stated
generally that the proposed
modifications would apply solely to
natural gas price indices.125 We
recognize, however, that the proposed
modifications to the liquidity standards
would have, by their terms, applied to
both natural gas and electric price
indices (by referencing both MMBtu and
MWh). Consistent with the
Commission’s earlier general statement,
we adopt the proposed liquidity
standards only for natural gas price
indices. As noted below, Commission
staff will continue to review potential
reforms related to electric price index
standards, including for the liquidity
standards.

92. Accordingly, we adopt the revised
liquidity standards for natural gas price
indices as follows: (revised language
shown in italics):

Daily natural gas price indices should
meet at least one of the following
conditions, on average, for all non-
holiday weekdays for at least 180
continuous days out of the most recent
365 days:

1. Average volume traded of at least
25,000 million Btu (MMBtu) per day; or

2. Average number of transactions of
five or more per day; or

123[d. at 8.

124]d. at 7, 9.

125 Proposed Revised Policy Statement, 173 FERC
161,237 at P 40.

3. Average number of counterparties
of five or more per day.

Weekly natural gas price indices
should meet at least one of the following
conditions on average for all weeks for
at least 180 continuous days out of the
most recent 365 days:

4. Average volume traded of at least
25,000 MMBtu per day; or

5. Average number of transactions of
eight or more per week; or

6. Average number of counterparties
of eight or more per week.

Monthly natural gas price indices
should meet at least one of the following
conditions on average for at least 180
continuous days out of the most recent
365 days:

4. Average volume traded of 25,000
MMBtu per day; or

5. Average number of transactions of
ten or more per month; or

6. Average number of counterparties
of ten or more per month.

93. We clarify that a natural gas price
index must meet at least one particular
criterion for 180 continuous days and
that alternating between multiple
criteria in the 180-day time period is not
sufficient to meet the index liquidity
standard. The liquidity standards for
electric price indices remain
unchanged.

94. These revisions to the liquidity
standards for natural gas indices are
based on changes in natural gas markets.
We find that shifts in regional
production and market demand areas
have resulted in changes in the liquidity
of natural gas price index hubs across
the United States. For example,
although the Houston Ship Channel
natural gas trading hub in South Texas
historically was considered to be liquid
with nearly 100 deals/day in 2008,
liquidity has since fallen significantly.
In 2021, the hub averaged 6 deals/day
and on certain days did not have any
transactions. In light of the dynamic and
seasonal nature of natural gas trading,
some natural gas price indices may not
provide a reasonable representation of
natural gas costs consistently enough to
be included within Commission-
jurisdictional tariffs. Further, we find
that additional clarity would help to
ensure applicants’ approach to assessing
liquidity is reflective of the most recent
market activity. Additionally, we
conclude that expanding the review
period will ensure that natural gas price
indices referenced in Commission-
jurisdictional tariffs are sufficiently
liquid, ultimately benefiting customers
who are subject to the tariff provisions.

95. In response to EQT’s concerns, we
reiterate that applicants must present
data that demonstrate a price index at a
defined location meets a single liquidity

criterion for 180 continuous days. EQT
suggests that the Commission should
have strengthened each of the three
criteria or required a price index to meet
at least two of the three criteria at each
price location.126 Consistent with the
Price Index Order, we find that a price
index is sufficiently liquid if it meets
one of the three criteria based on
transaction volumes, number of
transactions, or number of
counterparties. We do not adopt EQT’s
recommendation to require price
indices to meet multiple criteria as we
find that such additional requirement
would unnecessarily limit flexibility.
We find that the modifications to the
review period outlined in the Proposed
Revised Policy Statement provide clarity
and ensure that natural gas price indices
referenced in Commission-jurisdictional
tariffs are sufficiently liquid.

96. In response to the concerns of
NGSA and CAISO, we reiterate that the
liquidity standards apply to price
indices when proposed in a tariff. We
clarify that Commission-regulated
entities will not be required to evaluate
the price indices currently referenced in
their tariffs to ascertain whether they
meet the new criteria set forth above.
Nonetheless, we encourage entities to
periodically reevaluate their tariffs to
ensure that referenced price indices
have maintained adequate liquidity. If
an entity wishes to revise a price index
referenced in its Commission-
jurisdictional tariff, it must file a
proposed tariff revision with the
Commission and provide supporting
information that the new price index
meets the established liquidity criteria.
Other than the revisions adopted here,
the underlying criteria remain
unchanged from the Price Index Order.
Also, consistent with the Price Index
Order, the changes made herein will be
applied on a prospective basis from the
effective date of this Revised Policy
Statement.

97. We disagree with Argus 127 that
adopting the proposed liquidity
standards would create a significant
burden for jurisdictional entities with
unintended and negative consequences.
Rather, the changes to the liquidity
standards encourage use of sufficiently
liquid natural gas price indices and
ensure that proposed tariff changes are
held to consistent standards. Consistent
with the Price Index Order, applicants
still have flexibility to submit any price
index for use in a Commission-

126 EQT Comments at 6-7.

127 We do not address Argus’s arguments against
the application of the proposed revisions to the
liquidity standards to electric price indices, Argus
Comments at 9, because we are not applying those
proposed revisions to electric price indices.
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jurisdictional tariff, as long as they
provide relevant data demonstrating
liquidity based on one of the defined
criteria (i.e., transaction volumes,
number of transactions, or number of
counterparties). While Argus is correct
in stating that a particular 180-day
period may not be predictive of a future
time period, we do not find this a
convincing argument against the
changes proposed to the liquidity
standards for natural gas price indices.
Using a specified time period to
measure liquidity establishes a baseline
and ensures consistent treatment for
price indices. Argus also suggests that
the Commission’s adoption of the
proposed changes should be
conditioned on the reevaluation of other
factors and the solicitation of
alternatives; however, we are not
persuaded that such a broader inquiry is
warranted at this time given the limited
changes to the liquidity standards.

G. Additional Policy Changes to Electric
Indices and Electric Price Index
Developers

98. The modifications in the Proposed
Revised Policy Statement apply solely
to natural gas price indices and natural
gas price index developers.128 The
Commission stated that staff would
conduct outreach to explore the need
for, and scope of, any potential policy
updates for the electric industry.129 We
decline to update our policy for electric
price indices in response to the
comments submitted by Argus, EPSA
and Platts.130 Nonetheless, we continue
to consider the need for, and scope of,
any potential modifications to the price
index policy for the electric industry.

H. Other Issues Raised By Commenters

1. Comments

99. Several commenters raised issues
that were not specific to proposals in
the Proposed Revised Policy Statement.

100. APGA expresses concerns
regarding Operational Flow Order
penalties during extreme events such as
the February 2021 winter storm. APGA
argues that the Commission should
further examine this issue in the
Commission’s review of the market
events that occurred as a result of that
February 2021 winter storm.131 APGA
also recommends the Commission
include periodic reports on price index
liquidity trends in its State of the
Markets report. APGA specifically

128 Proposed Revised Policy Statement, 173 FERC
161,237 at P 40.

129 Id.

130 Argus Comments at 9-10; EPSA Comments at
3; Platts Reply Comments at 2—3.

131 APGA Comments at 8-9.

requests the Commission provide more
transparency on the types of entities
that are price reporting.132

101. Platts believes that price
reporting and the underlying
methodology should evolve and
incorporate changing markets and
trading dynamics. Platts urges the
Commission to explore “other ways” to
include “all relevant trade information
into indices, such as including daily
basis trades.” 133 Platts cites the increase
in liquidity at the Florida city-gates due
to their inclusion of “daily basis trades”
at the hub 134 but did not further
elaborate in its comments on how to
include additional trade information
into price indices.

102. AFPA/PGC argue the proposals
in the Proposed Revised Policy
Statement do not address the shrinking
number of price indices that exist today.
AFPA/PGC further state that the ability
of one or two price index developers to
exert market power over the price of
their subscriptions undermines the
Commission’s efforts to increase
reporting to price index developers
because market participants cannot
afford price index developer
subscriptions. Accordingly, AFPA/PGC
suggest that the Commission include
subscription cost in the accessibility
standard for price indices, stating that
this revision is appropriate given the
goal of the Commission’s fifth standard,
the accessibility standard, to ensure that
all interested customers have reasonable
access to published price indices on a
timely basis.135

103. AFPA/PGC suggests the
Commission should consider whether
the number of remaining price index
developers is sufficient to ensure that
price index developers, as a whole, meet
the accessibility standard.13¢ Further,
AFPA/PGC request the Commission
consider establishing a minimum
threshold number of price index
developers needed for adequate
competition, triggering an investigation
of the competition in the price index
developer market.137

104. AFPA/PGC also suggest that the
Commission should consider
investigating the creation of a non-profit
or government-maintained source of
trade data, further noting that the
agency that oversees the trade data
could “establish a fee to recover the cost
of providing this service that would
likely be more feasible for market

132 [d, at 11.

133 Platts Comments at 4.

134 Id'

135 See AFPA/PGC Comments at 7.
136 AFPA/PGC Comments at 7.

137 Id. at 6-7.

participants than attempting to maintain
subscriptions to the for-profit
indices.” 138

2. Commission Determination

105. The Proposed Revised Policy
Statement did not propose reforms
related to these issues. Therefore, we
decline to address them here.

L Safe Harbor Policy for Data Providers
to Price Index Developers Notice of
Proposed Rulemaking

106. Concurrent with issuing the
Proposed Revised Policy Statement, the
Commission also issued the Safe Harbor
Policy for Data Providers to Price Index
Developers Notice of Proposed
Rulemaking.13® The Commission
proposed to amend the Commission’s
regulations to codify the Safe Harbor
Policy established in the Commission’s
Policy Statement. Although the
Commission is not acting on the notice
of proposed rulemaking at this time, the
Safe Harbor Policy in the Commission’s
Initial Policy Statement remains in
effect.

III. Information Collection Statement

107. The Paperwork Reduction Act
(PRA) requires each federal agency to
seek and obtain the Office of
Management and Budget’s (OMB)
approval before undertaking a collection
of information (including reporting,
record keeping, and public disclosure
requirements) directed to ten or more
persons or contained in a rule of general
applicability. OMB regulations require
approval of certain information
collection requirements (including
deletion, revision, or implementation of
new requirements). Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements will not be
penalized for failing to respond to the
collection of information unless the
collection of information displays a
valid OMB control number.

108. The Commission solicits
comments from the public on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of the
burden estimates, ways to enhance the
quality, utility and clarity of the
information collected or retained, and
any suggested methods for minimizing
respondents’ burden, including the use
of automated information techniques.
Specifically, the Commission asks that
any revised burden or cost estimates
submitted by commenters be supported

138 Id. at 5—6.
139173 FERC 161,238 (2020).
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by sufficient detail to understand how
the estimates are generated.

109. This revised policy statement
will affect the existing data collection:
FERC-549, NGPA Title III Transactions

and NGA Blanket Certificate
Transactions and FERC-552, Annual
Report of Natural Gas Transactions.
110. Estimates of the PRA-related
burden and cost 140 follow. The

following table summarizes the
estimated increases and decreases in
burden due to the proposed policy
changes above.

MODIFICATIONS DUE TO THE REVISED POLICY STATEMENT IN DOCKET NO. PUBLIC LAW 20-3

Number of number of nuL%[:II‘ of
respondents | responses per responses
respondent P
™) @ (1)@ =@

Annual

Average burden
(hrs.) & cost ($)

Total annual burden hrs.
& total annual cost
per response (%)

(4) @) " 4)=05)

Burden Reductions 4 to FERC-549

Data Providers-perform biennial self-
audit (not annual).
Data Providers—provide month-ahead
(not day- ahead on a daily basis) 142.
Reductions to FERC-549

125 5 62.5

11 143249 2,739

80 hrs.; $6,960

4 hrs.; $348

5,000 hrs.; $435,000.

10,956 hrs.; $953,712.

15,956 hrs.; $1,388,172.

Burden Increases to FERC-549

Price  Index
every 7 yrs.

Price Index Developers—code of con-
duct & confident.; & inform cus-
tomers.

Price Index Developers—identify as-
sessed index price vs. calculated.

Developers—re-certify

6 0.14 0.84
6 1 6
6 1 6

320 hrs.; $27,840 ..

80 hrs.; $6,960

80 hrs.; $6,960

268.8 hrs.; $23,385.6.

480 hrs.; $41,760.

480 hrs.; $41,760.

Increases to FERC-549

1,228.80 hrs.; $106,905.60.

Net Total Reduction

14,727.2 hrs.; $1,281,266.40.

FORM NO. 552 MODIFICATIONS DUE TO THE REVISED POLICY STATEMENT IN DOCKET NO. PusLIC LAW 20-3

Annual
Number of number of nuL%tg: of
respondents | responses per responses
respondent P
™) @ M @=0

Average burden
(hrs.) & cost ($)

Total annual burden hrs.
& total annual cost
per response

(4) (3) " (4)=(5)

Burden Increases 44 to FERC-552

Form No. 552 filers—indicate if they
report their next-day and/or next-
month transactions.

1451 163 1 1,163

.25 hrs.; $21.75

290.75 hrs.; $25,295.25.

Increases to FERC-552

290.75 hrs.; $25,295.25.

Net Total Increase

290.75 hrs.; $25,295.25.

The Commission seeks comments on
the burden and cost related to
complying with the proposed revised
policy statement.

Title: FERC-549, NGPA Title III
Transactions and NGA Blanket
Certificate Transactions.

140 The Commission staff estimates that industry
is similarly situated in terms of hourly cost (for
wages plus benefits). Based on the Commission’s
Fiscal Year (FY) 2021 average cost of $180,703/year
(for wages plus benefits, for one full-time
employee), $87.00/hour is used.

141 The burden reductions are provided for
information and comment. To be conservative, the
Commission may not remove the hours from its

OMB Control No.: 1902—0086.

Respondents: Natural Gas Data
Providers (Market Participants That
Report Transaction Data to Price Index

Developers) and Price Index Developers.

Frequency of Responses: As
discussed.

information collection estimates in the OMB-
approved inventory.

142 Commission staff assumes respondents with
2020 estimated volumes of next-month and
physical basis transactions reported to price index
developers that exceeded two thirds of their total
estimated volumes reported to price index
developers will no longer report their next-day
transactions to price index developers.

Title: FERC-552, Annual Report of
Natural Gas Transactions.

OMB Control No.: 1902—0242.

Respondents: Wholesale natural gas
market participants (Market Participants
That Report Transaction Data to Price

143 We are allowing companies to report just
monthly, instead of monthly and daily. The figure
(249 annual responses per respondent) relates to
reporting on all non-holiday trading days.

144 The burden reductions are provided for
information and comment. To be conservative, the
Commission may not remove the hours from its
information collection estimates in the OMB-
approved inventory.

145 Total Form No. 552 filers and their affiliates.
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Index Developers) and Price Index
Developers.

Frequency of Responses: As
discussed.

Necessity of the Information: The
collection of this information helps to
provide accuracy and transparency to
the formation of natural gas price
indices.

Internal Review: These requirements
conform to the Commission’s goal for
efficient information collection,
communication, and management. The
Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimates associated with the
information requirements.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, Attn: Ellen
Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, or
phone: (202) 502-8663.

IV. Document Availability

111. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). At this time, the
Commission has suspended access to
the Commission’s Public Reference
Room, due to the President’s March 13,
2020 proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19).

112. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

113. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at (202) 502—6652
(toll free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

V. Effective Date

114. This Policy Statement will
become effective on December 31, 2022.
By the Commission. Commissioner
Danly is concurring with a separate

statement attached.

Issued: April 21, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.

Appendix A: Commenters

1) American Public Gas Association (APGA)

2) EQT Energy LLC (EQT)

3) S&P Global Platts (Platts)

4) Electric Power Supply Association (EPSA)

5) Energy Intelligence Group (Energy
Intelligence)

(6) American Gas Association (AGA)

(7) Natural Gas Supply Association (NGSA)

(8) Natural Gas Intelligence Press Inc (NGI)

(9

(1

(
(
(
(
(

) Argus Media Inc. (Argus)
0) California Independent System Operator
Corporation (CAISO)

(11) American Forest & Paper Association
and Process Gas Consumers Group (AFPA/
PGC)

(12) Edison Electric Institute (EEI)

(13) Interstate Municipal Gas Agency (IMGA)

Appendix B: Proposed Changes to Form
No. 552

To reduce the burden on natural gas data
providers who choose to report their fixed-
price transactions to natural gas price index
developers, the Revised Policy Statement
modifies the Commission’s price index
policy to allow data providers to now report
their next-day or the next-month
transactions, or both, to price index
developers.

As a result of this policy change, a minor
modification needs to be made to FERC Form
No. 552, Annual Report of Natural Gas
Transactions (Form No. 552) to ensure that
the Commission accurately collects
information from market participants who
report their natural gas transactions to price
index developers. On May 1 of each year,
filers submit the Form No. 552 which collects
aggregated physical natural gas transactional
information from market participants that
buy or sell more than 2.2 TBtus during the
previous calendar year. Page 3 of Form No.
552 requires market participants to identify
whether they report their transactions to
price index developers. To account for the
change in policy, the Commission modifies
Form No. 552 to allow filers to identify if
they report their next-day and/or their next-
month fixed-price and physical basis
transactions to price index developers. The
revision to page 3 of Form No. 552 is set forth
below in highlight and requires filers and
their affiliates to now identify if they report
their next-day (identified below as “Daily”’)
and/or their next-month fixed-price and
physical basis transactions (identified below
as “Monthly”) to price index developers.
BILLING CODE 6717-01-P
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United States of America

Federal Energy Regulatory Commission

Actions Regarding the Commission’s Policy
on Price Index Formation and
Transparency, and Indices Referenced in
Natural Gas and Electric Tariffs

Docket No. PL20-3—-000

(Issued April 21, 2022)

DANLY, Commissioner, concurring:

1. I concur with today’s order ! adopting
the revisions that the Commission proposed
in December 2020 to its Policy Statement on
Natural Gas and Electric Price Indices.? As
part of its charge to ensure just and
reasonable rates,3 the Commission should
take actions that enhance the liquidity and
transparency of the price indices that are
used in jurisdictional tariffs.

2. I write separately to suggest that the
Commission might have acted otherwise on
its parallel proposal to codify its Safe Harbor
Policy for Data Providers to Price Index
Developers in Docket No. RM20-7-000
(Proposed Rule).# Doubtless, there are good
reasons for the Commission to decline to act
at this time.5 However, the Commission
offers none.

3. Initially, the Commission had found that
“[blased on industry comments during and
after the technical conference, we believe
that incorporation of the Safe Harbor Policy
into the Commission’s regulations will
provide greater certainty to market
participants and will lead to increased
voluntary reporting to price index
developers.” ¢ All but one entity 7
commenting on the Proposed Rule agreed.8
Though entitled to decline to take action, it
would have been preferable for the
Commission to have cited specific evidence
and to have explained why it is now deterred
from acting within our jurisdiction on a
proposal that it had initially believed would
improve the indices.

For these reasons, I respectfully concur.
James P. Danly,

Commissioner.

[FR Doc. 2022-08972 Filed 4—27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD21-15-000]

Joint Federal-State Task Force on
Electric Transmission; Notice of
Meeting and Agenda

As first announced in the
Commission’s March 22, 2022 Notice in
the above-captioned docket,? the third
public meeting of the Joint Federal-State
Task Force on Electric Transmission
(Task Force) will be held virtually on
Friday, May 6, 2022, from
approximately 10:00 a.m. to 4:00 p.m.
Eastern time. Commissioners may
attend and participate in this meeting.
Attached to this Notice is an agenda for
the meeting.

Discussions at the meeting may
involve issues raised in proceedings that
are currently pending before the
Commission. These proceedings
include, but are not limited to:

PPL Electric Utilities Corporation

Southwest Power Pool, Inc.; Midcontinent Independent System Oper-

ator, Inc.

El Paso Electric Company ........ccccoceeveenerieennenns
NSTAR Electric Company ........ccccceeceenvvrieeennn.
New York Independent System Operator, Inc.; Niagara Mohawk Power

Corporation.

Midcontinent Independent System Operator, Inc
PJM Interconnection, LLC ...........cccoeeeviveeennenn.

PacifiCorp

Midcontinent Independent System Operator, Inc .
Southwest Power Pool, INC .......cccovveeiiveiiienne

Milligan 3 Wind, LLC
Broad River Energy, LLC

Salt Creek Solar LLC v. Southwest Power Pool, Inc ..

Salt Creek Solar, LLC

Midcontinent Independent System Operator, Inc
PJM Interconnection, LLC ...........cccoeeeeiieennenn.

New York Independent System Operator, Inc

Kendall County Solar Project, LLC v. PJM Interconnection, LLC
ISO New England, INC ......ccccccevviiiiniiiniecee

Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.

Docket No. ER22-1606-000.
Docket No. ER22-1533-000; ER22—-1535-000.

Docket No. ER22—-1495-000.
Docket No. ER22—1247-000.
Docket Nos. ER22-1072—-000; ER22-1073-000.

ER22-995-000.

ER22-902-000.

ER22-834-000.

ER22-477-000; ER22—-477-001.
ER22-822-001.

ER22-667-001.

ER22-312-000.

EL22-11-000.

ER21-2878-000.
ER21-2793-000; ER21-2793-001.
ER21-2282-000.
ER21-1647-002.

EL21-95-000.

EL21-94-000.

SOO Green HVDC Link ProjectCo, LLC v. PJM Interconnection, LLC ...

Tenaska Clear Creek Wind v. Southwest Power Pool, Inc

Central Hudson Gas & Electric Corporation v. New York Independent
System Operator, Inc.

Neptune Regional Transmission System, LLC and Long Island Power

Docket No.
Docket No.
Docket No.

EL21-85-000; EL21-103-000.
EL21-77-000; EL21-77-001.
EL21-66-001.

Docket No. EL21-39-000.

Authority v. PJM Interconnection, LLC.

NECEC Transmission LLC v. NextEra Energy Resources, LLC .............

1 Actions Regarding the Commission’s Policy on
Price Index Formation & Transparency, & Indices
Referenced in Nat, Gas & Elec. Tariffs, 179 FERC
161,036 (2022) (Order).

2 Actions Regarding the Commission’s Policy on
Price Index Formation & Transparency, & Indices
Referenced in Nat. Gas and Elec. Tariffs, 173 FERC
161,237 (2020).

3 See 15 U.S.C. 717c(a); id. § 717t=2; see also
NAACP v. FPC, 425 U.S. 662, 669 (1976) (“[I]t is
clear that the principal purpose of [the Natural Gas
Act] was to encourage the orderly development of
plentiful supplies of . . . natural gas at reasonable
prices.”) (citations omitted).

4173 FERC 461,238 (2020).

5 See Order, 179 FERC {61,036 at P 106.

Docket No.

6 Safe Harbor Policy for Data Providers to Price
Index Developers, 173 FERC {61,238 at P 12
(citations omitted).

7 See Public Citizen, Inc., Comments, Docket No.
RM20-7-000 (filed June 1, 2021).

8 See, e.g., Argus Media, Inc., Comments, Docket
No. RM20-7-000, at 3 (filed June 1, 2021) (‘“Market
participants consistently have voiced concerns to
Argus that federal authorities including the
Commission may pursue enforcement actions
because of inadvertent errors in reporting
transactions to price index developers despite the
existence of the Safe Harbor Policy. Inadvertent
errors could still lead to costly and disruptive
enforcement investigations and audits. This is made
even more risky for the data provider as there are
not any ‘damage caps’ for investigative costs or

EL21-6-000.

potential liability.”); Energy Intelligence,
Comments, Docket No. PL20-3-000, at 2 (filed Mar.
23, 2021) (“Energy Intelligence views the
Commission’s parallel proposal (in Docket No.
RM20-7-000) to codify into its regulations the ‘Safe
Harbor Policy for Data Providers’. . . as an
essential component of the effort to encourage more
market participants to report their transactions to
price index developers. On numerous occasions,
potential data providers have expressed a
reluctance to report transactions due to perceived
risks associated with inadvertently reporting
something in error.”).

1 Joint Fed.-State Task Force on Elec.
Transmission, Notice, Docket No. AD21-15-000
(issued Mar. 22, 2022).
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NextEra Energy Seabrook, LLC ...........cccccceeueee.

‘ Docket No. EL21-3-000.

The meeting will be open to the
public for listening and observing and
on the record. There is no fee for
attendance and registration is not
required. This conference will be
transcribed. Transcripts will be
available for a fee from Ace Reporting,
202-347-3700.

Commission conferences are
accessible under section 508 of the
Rehabilitation Act of 1973. For
accessibility accommodations, please
send an email to accessibility@ferc.gov
or call toll free 1-866—208-3372 (voice)
or 202—208-8659 (TTY), or send a fax to
202-208-2106 with the required
accommodations.

More information about the Task
Force, including frequently asked
questions, is available here: https://
www.ferc.gov/TFSOET. For more
information about this meeting, please
contact: Gretchen Kershaw, 202-502—
8213, gretchen.kershaw@ferc.gov; or
Jennifer Murphy, 202-898-1350,
jmurphy@naruc.org. For information
related to logistics, please contact
Benjamin Williams, 202—502-8506,
benjamin.williams@ferc.gov; or Rob
Thormeyer, 202-502—-8694,
robert.thormeyer@ferc.gov.

For more information about this
Notice, please contact: Gretchen
Kershaw (Legal Information), Office of
the General Counsel, (202) 502—-8213,
Gretchen.Kershaw@ferc.gov.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022—09122 Filed 4-27-22; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP19-73-003]

El Paso Natural Gas Company, L.L.C.;
Notice of Initiation of Section 5
Proceeding

On April 21, 2022, the Commission
issued an order in Docket No. RP19-73—
003, pursuant to section 5 of the Natural
Gas Act, 15 U.S.C. 717d, instituting an
investigation into whether the rates
currently charged by El Paso Natural
Gas Company, L.L.C. are just and
reasonable and setting the matter for
hearing. EI Paso Natural Gas Company,
L.L.C., 179 FERC 161,051 (2022).

Any interested person desiring to be
heard in Docket No. RP19-73-003 must

file a notice of intervention or motion to
intervene, as appropriate, with the
Federal Energy Regulatory Commission,
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.214 (2021),
within 30 days of the date of issuance
of the order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: April 22, 2022.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2022—-09124 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP22-166-000]

Tennessee Gas Pipeline Company,
L.L.C.; Notice of Request Under
Blanket Authorization and Establishing
Intervention and Protest Deadline

Take notice that on April 13, 2022,
Tennessee Gas Pipeline Company,
L.L.C. (Tennessee), 1001 Louisiana
Street, Houston, Texas 77002, filed in
the above referenced docket a prior
notice pursuant to sections 157.205,
157.208, and 157.210 of the
Commission’s regulations under the
Natural Gas Act (NGA) and its blanket
certificate issued in Docket No. CP82—
413-000 requesting authorization to
install one new CAT 3616, gas driven,
5,000 horsepower reciprocating
compressor package and associated
piping, valves, and ancillary equipment
at its existing Compressor Station 409
located in Hidalgo County, Texas
(Compressor Station 409 Project).
Tennessee states that the project will
increase the north to south firm
transportation capacity on Tennessee’s
system in Zone 0 by 69,500 dekatherms
per day (Dth/d). Tennessee states that
the change in capacity will enable
Tennessee to extend the existing
primary firm transportation path of Mex
Gas Supply, S.L., a non-affiliated
Tennessee shipper, to the Agua Dulce,
Texas area. Also, the project will enable
Tennessee to offer an additional 7,500
Dth/d of unsubscribed incremental firm
capacity between the Agua Dulce, Texas
area and the Mexico border. Tennessee
estimates the cost of the Compressor
Station 409 Project to be approximately
$23.2 million, all as more fully set forth
in the request which is on file with the
Commission and open to public
inspection.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
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Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

Any questions concerning this request
should be directed to Debbie Kalisek,
Senior Regulatory Analyst, Tennessee
Gas Pipeline Company, L.L.C., 1001
Louisiana Street, Houston, Texas 77002,
by telephone at (713) 420-3292, or by
email at debbie_kalisek@
kindermorgan.com.

Public Participation

There are three ways to become
involved in the Commission’s review of
this project: You can file a protest to the
project, you can file a motion to
intervene in the proceeding, and you
can file comments on the project. There
is no fee or cost for filing protests,
motions to intervene, or comments. The
deadline for filing protests, motions to
intervene, and comments is 5:00 p.m.
Eastern Time on June 21, 2022. How to
file protests, motions to intervene, and
comments is explained below.

Protests

Pursuant to section 157.205 of the
Commission’s regulations under the
NGA,* any person 2 or the Commission’s
staff may file a protest to the request. If
no protest is filed within the time
allowed or if a protest is filed and then
withdrawn within 30 days after the
allowed time for filing a protest, the
proposed activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request for
authorization will be considered by the
Commission.

Protests must comply with the
requirements specified in section
157.205(e) of the Commission’s
regulations,® and must be submitted by
the protest deadline, which is June 21,
2022. A protest may also serve as a
motion to intervene so long as the
protestor states it also seeks to be an
intervenor.

Interventions

Any person has the option to file a
motion to intervene in this proceeding.
Only intervenors have the right to
request rehearing of Commission orders
issued in this proceeding and to

118 CFR 157.205.

2Persons include individuals, organizations,
businesses, municipalities, and other entities. 18
CFR 385.102(d).

318 CFR 157.205(e).

subsequently challenge the
Commission’s orders in the U.S. Circuit
Courts of Appeal.

To intervene, you must submit a
motion to intervene to the Commission
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure ¢ and the regulations under
the NGA 5 by the intervention deadline
for the project, which is June 21, 2022.
As described further in Rule 214, your
motion to intervene must state, to the
extent known, your position regarding
the proceeding, as well as your interest
in the proceeding. For an individual,
this could include your status as a
landowner, ratepayer, resident of an
impacted community, or recreationist.
You do not need to have property
directly impacted by the project in order
to intervene. For more information
about motions to intervene, refer to the
FERC website at https://www.ferc.gov/
resources/guides/how-to/intervene.asp.

All timely, unopposed motions to
intervene are automatically granted by
operation of Rule 214(c)(1). Motions to
intervene that are filed after the
intervention deadline are untimely and
may be denied. Any late-filed motion to
intervene must show good cause for
being late and must explain why the
time limitation should be waived and
provide justification by reference to
factors set forth in Rule 214(d) of the
Commission’s Rules and Regulations. A
person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies (paper or electronic)
of all documents filed by the applicant
and by all other parties.

Comments

Any person wishing to comment on
the project may do so. The Commission
considers all comments received about
the project in determining the
appropriate action to be taken. To
ensure that your comments are timely
and properly recorded, please submit
your comments on or before June 21,
2022. The filing of a comment alone will
not serve to make the filer a party to the
proceeding. To become a party, you
must intervene in the proceeding.

How To File Protests, Interventions, and
Comments

There are two ways to submit
protests, motions to intervene, and
comments. In both instances, please
reference the Project docket number
CP22-166-000 in your submission. The
Commission encourages electronic filing
of submissions.

418 CFR 385.214.
518 CFR 157.10.

(1) You may file your protest, motion
to intervene, and comments by using the
Commission’s eFiling feature, which is
located on the Commission’s website
(www.ferc.gov) under the link to
Documents and Filings. New eFiling
users must first create an account by
clicking on “eRegister.” You will be
asked to select the type of filing you are
making; first select General” and then
select “Protest”, “Intervention”, or
“Comment on a Filing.”

The Commission’s eFiling staff are
available to assist you at (202) 502—8258
or FercOnlineSupport@ferc.gov.

(2) You can file a paper copy of your
submission. Your submission must
reference the Project docket number
CP22-166-000.

To mail via USPS, use the following
address: Kimberly D. Bose, Secretary,
Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426

To mail via any other courier, use the
following address: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852

Protests and motions to intervene
must be served on the applicant either
by mail or email (with a link to the
document) at: debbie_kalisek@
kindermorgan.com, 1001 Louisiana
Street, Suite 1000, Houston, Texas,
77002. Any subsequent submissions by
an intervenor must be served on the
applicant and all other parties to the
proceeding. Contact information for
parties can be downloaded from the
service list at the eService link on FERC
Online.

Tracking the Proceeding

Throughout the proceeding,
additional information about the project
will be available from the Commission’s
Office of External Affairs, at (866) 208—
FERC, or on the FERC website at
www.ferc.gov using the “eLibrary” link
as described above. The eLibrary link
also provides access to the texts of all
formal documents issued by the
Commission, such as orders, notices,
and rulemakings.

In addition, the Commission offers a
free service called eSubscription which
allows you to keep track of all formal
issuances and submittals in specific
dockets. This can reduce the amount of
time you spend researching proceedings
by automatically providing you with
notification of these filings, document
summaries, and direct links to the
documents. For more information and to
register, go to www.ferc.gov/docs-filing/
esubscription.asp.
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Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022—09118 Filed 4—-27-22; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:
Filings in Existing Proceedings

Docket Numbers: RP22-803—-001.

Applicants: ANR Pipeline Company.

Description: Tariff Amendment:
Amendment to Freepoint Commodities
137467 to be effective 4/1/2022.

Filed Date: 4/21/22.

Accession Number: 20220421-5175.

Comment Date: 5 p.m. ET 5/3/22.

Any person desiring to protest in any
the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

Filings Instituting Proceedings

Docket Numbers: RP22-835-000.

Applicants: Rover Pipeline LLC.

Description: § 4(d) Rate Filing: Update
to GT&C Section 21 to be effective 5/22/
2022.

Filed Date: 4/22/22.

Accession Number: 20220422-5073.

Comment Date: 5 p.m. ET 5/4/22.

Docket Numbers: RP22-836—-000.

Applicants: Algonquin Gas
Transmission, LLC.

Description: Compliance filing: AGT
APR 2022 OFO Penalty Disbursement
Report to be effective N/A.

Filed Date: 4/22/22.

Accession Number: 20220422-5076.

Comment Date: 5 p.m. ET 5/4/22.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,

service, and qualifying facilities filings

can be found at: http://www.ferc.gov/

docs-filing/efiling/filing-req.pdf. For

other information, call (866) 208—-3676

(toll free). For TTY, call (202) 502—8659.
Dated: April 22, 2022.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2022-09120 Filed 4-27-22; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL22-48-000]

Jackson Generation, LLC; Notice of
Institution of Section 206 Proceeding
and Refund Effective Date

On April 22, 2022, the Commission
issued an order in Docket No. EL22—-48—
000, pursuant to section 206 of the
Federal Power Act (FPA), 16 U.S.C.
824e, instituting an investigation into
whether Jackson Generation, LL.C’s rate
schedule is unjust, unreasonable,
unduly discriminatory or preferential,
or otherwise unlawful. Jackson
Generation, LLC, 179 FERC { 61,060
(2022).

The refund effective date in Docket
No. EL22-48-000, established pursuant
to section 206(b) of the FPA, will be the
date of publication of this notice in the
Federal Register.

Any interested person desiring to be
heard in Docket No. EL22—48-000 must
file a notice of intervention or motion to
intervene, as appropriate, with the
Federal Energy Regulatory Commission,
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.214 (2021),
within 21 days of the date of issuance
of the order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call

toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: April 22, 2022.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2022—09117 Filed 4-27-22; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2022-0223; FRL-9723-01—
OCSPP]

Notice of Receipts of Requests to
Voluntarily Cancel Certain Pesticide
Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), EPA is issuing
a notice of receipt of requests by
registrants to voluntarily cancel certain
pesticide registrations. EPA intends to
grant these requests at the close of the
comment period for this announcement
unless the Agency receives substantive
comments within the comment period
that would merit its further review of
the requests, or unless the registrants
withdraw its requests. If these requests
are granted, any sale, distribution, or
use of products listed in this notice will
be permitted after the registration has
been cancelled only if such sale,
distribution, or use is consistent with
the terms as described in the final order.
DATES: Comments must be received on
or before May 31, 2022.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2022-0223,
through the Federal eRulemaking Portal
at https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
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or other information whose disclosure is
restricted by statute. Additional
instructions on commenting or visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

Submit written withdrawal request by
mail to: Registration Division (7502P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001. ATTN: Christopher Green.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Christopher Green, Registration Division
(7502P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; telephone number: (202)
566—2707; email address:
green.christopher@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

This action is directed to the public
in general and may be of interest to a
wide range of stakeholders including
environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
Regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a

copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
commenting-epa-dockets.

II. What action is the Agency taking?

This notice announces receipt by the
Agency of requests from registrants to
cancel certain pesticide products
registered under FIFRA section 3 (7
U.S.C. 136a) or 24(c) (7 U.S.C. 136v(c)).
These registrations are listed in
sequence by registration number (or
company number and 24(c) number) in
Table 1 and Table 1A of this unit.

Unless the Agency determines that
there are substantive comments that
warrant further review of the requests or
the registrants withdraw their requests,
EPA intends to issue an order in the
Federal Register canceling all of the
affected registrations.

TABLE 1—REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION

Registration No. Corﬁgany Product name Active ingredients

239-2657 ........... 239 | Ortho Groundclear Total Vegetation Killer ................... Glyphosate-isopropylammonium & Imazapyr,
isopropylamine salt.

239-2686 ........... 239 | Ground Clear RTU .....cooiiiiiieiieeeeee e Imazapyr, isopropylamine salt & Glyphosate-
isopropylammonium.

279-3465 ........... 279 | F-9559 Insecticide ........ccovviiiiiiiiiiiiiiie e, lambda-Cyhalothrin.

279-3538 ........... 279 | Nufos 4E ................. Chlorpyrifos.

279-3551 ........... 279 | Proaxis CHA .. Gamma-Cyhalothrin.

279-3574 ........... 279 | Proaxis EX .............. Gamma-Cyhalothrin.

279-3578 ........... 279 | Fyfanon Plus ULV ... Malathion (NO INERT USE) & gamma-Cyhalothrin.

279-3581 ........... 279 | Bolton Insecticide .... ... | Chlorpyrifos & gamma-Cyhalothrin.

279-3582 ........... 279 | PrOIEX ...eoeiiiiiiiiiie Gamma-Cyhalothrin.

279-3598 ........... 279 | Malathion 851 G/L + Gamma-Cyhalothrin 12.8 G/L Gamma-Cyhalothrin & Malathion (NO INERT USE).

EC.
279 | F9047-2 EC Insecticide ........ccceveieniiriieiniieeieeseeeen Chlorpyrifos & Zeta-Cypermethrin.
279 | Gat Lambda 25 CS Lambda-Cyhalothrin.
279 | Gat Chlorpyrifos Cs ... Chlorpyrifos.
279 | Chlorpyrifos 42 CS Chlorpyrifos.
499 | Whitmire PT 275 Dur-O-Cap Microencapsulated Chlorpyrifos.
Chlorpyrifos.
499 | Whitmire PT 1920 Total Release Insecticide ............... Chlorpyrifos.
499-419 ............ 499 | Duration PT 275 MC Microencapsulated Dursban Lig- | Chlorpyrifos.
uid Concentrate.

1381-210 ........... 1381 | Mystic Z Insecticide Lambda-Cyhalothrin.

1381-211 .......... 1381 | Grizzly Z Insecticide ... Lambda-Cyhalothrin.

1381-257 ........... 1381 | Grizzly TOO ....ccccevneee. Lambda-Cyhalothrin.

6836276 ........... 6836 | Lonza Dc-101 RTU Alkyl* dimethyl benzyl ammonium chloride *(50%C14,
40%C12, 10%C16); 1-Decanaminium, N-decyl-N,N-
dimethyl-, chloride; 1-Octanaminium, N,N-dimethyl-
N-octyl-, chloride & 1-Decanaminium, N,N-dimethyl-
N-octyl-, chloride.

7969144 ........... 7969 | Frontier Herbicide ..........cccccoiiiiiiiiiiiiiccecces Dimethenamid.

7969147 ........... 7969 | Frontier 6.0 Herbicide .... Dimethenamid.

9688-124 ........... 9688 | Fungicide M1 ................ Myclobutanil.

9688-157 ........... 9688 | Chemsico Aerosol M .. Myclobutanil.

9688-158 ........... 9688 | Chemsico RTUM ... ... | Myclobutanil.

9688-160 ........... 9688 | Chemsico Fungicide Concentrate M6 ...........ccccceceens Myclobutanil.
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mailto:green.christopher@epa.gov
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TABLE 1—REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION—Continued

Registration No. Cowgany Product name Active ingredients

9688-165 ........... 9688 | Chemsico Fungicide Concentrate 3000 .........c.ccccceenee Myclobutanil.

9688-219 ..... 9688 | Chemsico Lawn Granules 4LF .........cccoceiinieiinennens Lambda-Cyhalothrin.

9688-220 ..... 9688 | Chemsico Lawn Granules 3LF ...........cccocoeiiiiniiiieenns Lambda-Cyhalothrin.

34704-917 ... 34704 | Isoxaben 75DF Specialty Herbicide ..........ccccocevennnee. Isoxaben.

34704-968 ... 34704 | LPI Iprodione Fungicide .........ccccocieiriiieeinneeniiieeenins Iprodione.

53883-70 ..... 53883 | Martin’s Insectitabs .........c.ccociiiiiiiiii, Lambda-Cyhalothrin.

53883—-260 ... 53883 | CSI Lambda 25 CS ......ccceiiiieieeiieeee e Lambda-Cyhalothrin.

53883-261 ... 53883 | CSI Lambda 9.7 CS ......ooiiiicieeceeeeeee e Lambda-Cyhalothrin.

53883264 ... 53883 | CSI Chlorpyrifos CS .....ccceiiiiriieiieeee e Chlorpyrifos.

53883292 ... 53883 | CSI Lambda-Cyhalothrin Technical ...........cccccevenennnee. Lambda-Cyhalothrin.

53883-331 ... 53883 | CSI Chlorpyrifos 42 CS Insecticide .........cccccevveereeenen. Chlorpyrifos.

53883-355 ... 53883 | CSI Chlorpyrifos 20 CS ......ccoeeiiireiieneeeeeeeeee e Chlorpyrifos.

83222-23 ..... 83222 | Lambda 25 CS .....cooiiieiieeeeeeee e Lambda-Cyhalothrin.

834021 ... 83402 | Zestat A-100 .....c.oeiviiiieiiie e Cetyl pyridinium chloride.

83402-2 ... 83402 | Zestat Preservative ..........ccccoveiiiieiiiieceeee s Cetyl pyridinium chloride.

86363—11 . 86363 | Bifenchlor ..........ccooiiiiiiiii e Bifenthrin & Chlorpyrifos.

87373-41 ..... 87373 | ASB4.02 ...ooeeeeeeeeeeee e Paraquat dichloride.

87373-112 ... 87373 | Paraquat Technical ...........ccocoriiiiiiiiiiiieee, Paraquat dichloride.

89168—20 ..... 89168 | Liberty Chlorpyrifos Bifenthrin .........c.ccocceviiiinnnnnen. Bifenthrin & Chlorpyrifos.

89168-24 ..... 89168 | Liberty Chlorpyrifos 4E ........cccooiriiiinieicieeceeee Chlorpyrifos.

89168—47 ..... 89168 | Liberty Granular INSectiCide ..........cccevevreeenveriieeiieeee. Bifenthrin & Chlorpyrifos.

89459-69 ..... 89459 | Equil PYrIfOS ....cocviiiiiiiiecieeie Chlorpyrifos.

91234-87 . 91234 | ASB4.07T oo Paraquat dichloride.

920611 ............. 92061 | United Disinfectant Wipes ..........ccccovvriiiiiiiiinniceen, Alkyl* dimethyl 3,4-dichlorobenzyl ammonium chloride
*(50%C14, 40%C12, 10%C16); 1-Decanaminium,
N-decyl-N,N-dimethyl-, chloride; 1-Octanaminium,
N,N-dimethyl-N-octyl-, chloride & 1-Decanaminium,
N,N-dimethyl-N-octyl-, chloride.

AZ-190001 ........ 62719 | ENlist DUO eeeeeeeie et e 2,4-D, Choline salt & Glycine, N-(phosphonomethyl)-,
compd. with N-methylmethanamine (1:1).

AZ-200001 .. 62719 | GF=3335 ..o 2,4-D, Choline salt.

CA-050012 .. 264 | Buctril 4EC Herbicide ........ccccvieiiniiiiiiiieieceieeee Bromoxynil octanoate & Bromoxynil heptanoate.

ID-000009 .. 5481 | Amvac AZA 3% EC ..o Azadirachtin.

MT-060001 . 400 | DIMIlIN 2L oo Diflubenzuron.

MT-090004 ....... 70506 | Bifenture EC Agricultural Insecticide ..........cccccoeeveennen. Bifenthrin.

MT-180001 ....... 66222 | ADA 11280 Insecticide ..........ccoviciiiiiiiiiiieceeee, Acetamiprid & Novaluron.

NC-050004 ....... 95290 | CUIMBW ..o Telone.

ND-090001 70506 | Super Tin 4L Fungicide .......ccoceevireeienenicieeeeeee Fentin hydroxide.

NY-080010 .. 70506 | KraKen ....cooocueiiiiiieiiieee e e e Triclopyr, triethylamine salt.

OR-110007 62719 | Entrust ..o Spinosad.

OR-160013 62719 | ENtrust SC ....ooieiee et Spinosad.

TX-120010 .. 100 | Gramoxone SL 2.0 ....ccoviiiiniiiienieeeeereee e Paraquat dichloride.

UT-180010 .. 5481 | Parazone 3SL Herbicide ........cccccoovvveiiiieeeciee e Paraquat dichloride.

WA-010004 5481 | K-Salt Fruit Fix 200 .....ccoooiiiiiiiieiie e Potassium 1-naphthaleneacetate.

WA-100005 ....... 62719 | SHNGET ..eeieiiiieeiie e Clopyralid, monoethanolamine salt.

WA-160005 ....... 279 | Dupont Coragen Insect Control ...........c.cceceneevenennenns Chlorantraniliprole.

WA-960002 ....... 100 | Beacon Herbicide ........coccveiiieeeiiiieeeeee e Primisulfuron-methyl.

TABLE 1A—PRODUCT REGISTRATION WITH PENDING REQUESTS FOR CANCELLATION

Registration No.

Company
No.

Product name

Active ingredients

MT-120005

62719

Entrust

Spinosad.

The registration listed in Table 1A of
Unit II, requests the effective date of
cancellation to be, March 3, 2022.

Table 2 of this unit includes the
names and addresses of record for all
registrants of the products in Table 1
and Table 1A of this unit, in sequence

by EPA company number. This number
corresponds to the first part of the EPA
registration numbers of the products
listed in this unit.

TABLE 2—REGISTRANTS REQUESTING VOLUNTARY CANCELLATION

EPA Company
No.

Company name and address

Syngenta Crop Protection, LLC, 410 Swing Road, P.O. Box 18300, Greensboro, NC 27419-8300.
The Scotts Company, d/b/a, The Ortho Group, P.O. Box 190, Marysville, OH 43040.
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TABLE 2—REGISTRANTS REQUESTING VOLUNTARY CANCELLATION—Continued

EPA Company
No.

Company name and address

20004.

sia, PA 19406.

FMC Corporation, 2929 Walnut Street, Philadelphia, PA 19104.
MacDermid Agricultural Solutions, Inc., Agent Name: UPL NA, Inc., 630 Freedom Business Center, Suite 402, King of Prus-

Bayer CropScience, LP, Agent Name: Bayer CropScience, LLC, 801 Pennsylvania Avenue, Suite 900, Washington, DC

BASF Corporation, 26 Davis Drive, P.O. Box 13528, Research Triangle Park, NC 27709-3528.
Winfield Solutions, LLC, P.O. Box 64589, St. Paul, MN 55164—-0589.
Amvac Chemical Corporation, 4695 Macarthur Court, Suite 1200, Newport Beach, CA 92660—-1706.

Arxada, LLC, 412 Mount Kemble Avenue, Suite 200S, Morristown, NJ 07960.

BASF Corporation, Agricultural Products, 26 Davis Drive, P.O. Box 13528, Research Triangle Park, NC 27709-3528.
Chemsico, A Division of United Industries Corp., P.O. Box 142642, St. Louis, MO 63114-0642.

Loveland Products, Inc., P.O. Box 1286, Greeley, CO 80632—1286.
Control Solutions, Inc., 5903 Genoa Red Bluff Road, Pasadena, TX 77507.
Corteva Agriscience, LLC, 9330 Zionsville Road, Indianapolis, IN 46268.
Makhteshim Agan of North America, Inc., d/b/a, Adama, 3120 Highwoods Blvd., Suite 100, Raleigh, NC 27604.

UPL NA, Inc., 630 Freedom Business Center, Suite 402, King of Prussia, PA 19406.

Winfield Solutions, LLC, 1080 County Rd., F West, MS5705, P.O. Box 64589, St. Paul, MN 55164.

Vertellus, LLC, Agent Name: The Acta Group, L.L.C., 201 N. lllinois St., Suite 1800, Indianapolis, IN 46204.

Kaizen Agent Name: Lighthouse Product, Services Technologies, LLC, 2411 S Bear Claw Way, Meridian, ID 83642.

Argite, LLC, Agent Name: Wagner Regulatory Associates, P.O. Box 640, Hockessin, DE 19707-0640.

Liberty Crop Protection, LLC, 1880 Fall River Dr., #100, Loveland, CO 80538.

Central Garden & Pet Company, 1501 East Woodfield Road, Suite 200W, Schaumburg, IL 60173.

Atticus, LLC, Agent Name: Pyxis Regulatory Consulting, Inc., 4110 136th Street Ct, NW, Gig Harbor, WA 98332-9122.

VRC Technologies, Inc., Agent Name: Mandava Chemical Consulting, 68602 N. Dallas Parkway, Suite 200, Plano, TX 75024.
Salt Lake Holding, LLC, 2211 H.H. Dow Way, Midland, Ml 48674.

III. What is the Agency’s authority for
taking this action?

Section 6(f)(1) of FIFRA (7 U.S.C.
136d(f)(1)) provides that a registrant of
a pesticide product may at any time
request that any of its pesticide
registrations be canceled. FIFRA further
provides that, before acting on the
request, EPA must publish a notice of
receipt of any such request in the
Federal Register.

Section 6(f)(1)(B) of FIFRA (7 U.S.C.
136d(f)(1)(B)) requires that before acting
on a request for voluntary cancellation,
EPA must provide a 30-day public
comment period on the request for
voluntary cancellation or use
termination. In addition, FIFRA section
6(f)(1)(C) (7 U.S.C. 136d(f)(1)(C))
requires that EPA provide a 180-day
comment period on a request for
voluntary cancellation or termination of
any minor agricultural use before
granting the request, unless:

1. The registrants request a waiver of
the comment period, or

2. The EPA Administrator determines
that continued use of the pesticide
would pose an unreasonable adverse
effect on the environment.

The registrants in Table 2 of Unit II
have requested that EPA waive the 180-
day comment period. Accordingly, EPA
will provide a 30-day comment period
on the proposed requests.

IV. Procedures for Withdrawal of
Request

Registrants who choose to withdraw a
request for cancellation should submit
such withdrawal in writing to the
person listed under FOR FURTHER
INFORMATION CONTACT. If the products
have been subject to a previous
cancellation action, the effective date of
cancellation and all other provisions of
any earlier cancellation action are
controlling.

V. Provisions for Disposition of Existing
Stocks

Existing stocks are those stocks of
registered pesticide products that are
currently in the United States and that
were packaged, labeled, and released for
shipment prior to the effective date of
the cancellation action.

For MT-120005

The registrant has requested the
effective date of cancellation to be,
March 3, 2022, for MT-120005;
therefore, because the Agency has
identified no significant potential risk
concerns associated with the pesticide
product, upon cancellation of the
product identified in Table 1A of Unit
II, EPA anticipates allowing the
registrant to sell and distribute existing
stocks of the product identified in Table
1A of Unit II, until March 3, 2023.
Thereafter, the registrant will be
prohibited from selling or distributing
the pesticide identified in Table 1A of
Unit II, except for export consistent with

FIFRA section 17 (7 U.S.C. 1360) or for
proper disposal.

For all other voluntary cancellations
listed in Table 1 of Unit II, because the
Agency has identified no significant
potential risk concerns associated with
these pesticide products, upon
cancellation of the products identified
in Table 1 of Unit II, EPA anticipates
allowing registrants to sell and
distribute existing stocks of these
products for 1 year after publication of
the Cancellation Order in the Federal
Register. Thereafter, registrants will be
prohibited from selling or distributing
the pesticides identified in Table 1 of
Unit II, except for export consistent with
FIFRA section 17 (7 U.S.C. 1360) or for
proper disposal.

Persons other than registrants will
generally be allowed to sell, distribute,
or use existing stocks until such stocks
are exhausted, provided that such sale,
distribution, or use is consistent with
the terms of the previously approved
labeling on, or that accompanied, the
canceled products.

Authority: 7 U.S.C. 136 et seq.

Dated: April 25, 2022.
Marietta Echeverria,
Acting Director, Registration Division, Office
of Pesticide Programs.
[FR Doc. 2022—09131 Filed 4-27-22; 8:45 am]

BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-R06—OW—-2022-0371; FRL-9257-01—
R6]

Proposed Issuance of the NPDES
General Permit for Discharges From
Hydrostatic Testing of New and
Existing Vessels in New Mexico
(NMG270000), Oklahoma (OKG27F000),
and Indian Country Within the States
of Texas, Oklahoma, New Mexico, and
Louisiana (TXG271000, OKG271000,
NMG271000, & LAG271000)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed NPDES
General Permit Issuance.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 Water Division,
is proposing for public comment the
issuance of a National Pollutant
Discharge Elimination System (NPDES)
general permit authorizing discharges
resulting from the hydrostatic testing of
new and existing vessels (e.g., pipelines,
storage tanks, etc.) in New Mexico
(NMG270000) and Oklahoma
(OKG27F000). This authorization also
covers Indian Country within the States
of Texas, Oklahoma, New Mexico, and
Louisiana (TXG271000, OKG271000,
NMG271000, & LAG271000).

To determine whether your facility,
company, business, organization, etc.,
may be affected by this action, you
should carefully examine the
applicability criteria in Part I, Section
A.3 of the draft permit. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed for technical
information in the preceding FOR
FURTHER INFORMATION CONTACT section.
DATES: Comments must be submitted in
writing to EPA on or before June 27,
2022.

Proposed Documents: A copy of the
proposed permit and the fact sheet
which sets forth principal facts and the
significant factual, legal, and policy
questions considered in the
development of the proposed general
permit may be obtained via the internet
at: https://www.epa.gov/publicnotices.
To obtain hard copies of these
documents or any other information in
the administrative record, please contact
Ms. Evelyn Rosborough using the
contact information provided below.

Other Legal Requirements
A. State/Tribal Certification

Under section 401(a)(1) of the CWA,
EPA may not issue an NPDES permit
until the State or Tribe in which the

discharge will occur grants or waives
certification to ensure compliance with
appropriate requirements of the CWA
and State/Tribal law. EPA will seek
certification from the New Mexico
Environment Department, Oklahoma
Department of Environmental Quality,
and the respective Tribe within the
States of Texas, Oklahoma, New Mexico
and Louisiana prior to issuing a final
permit. EPA is the certifying authority
and certifies the permit for areas where
neither a state nor tribe has CWA
401(a)(1) certification authority.

B. Other Regulatory Requirements

This is a first-time permit issuance.
EPA had conducted evaluations
required by Coastal Zone Management
Act, Endangered Species Act,
Magnuson-Stevens Fishery
Conservation and Management Act,
Historic Preservation Act, Paperwork
Reduction Act, and Regulatory
Flexibility Act. These requirements are
discussed in the fact sheet.

How do I comment on this proposal?

Comment Submittals: You may send
comments, identified by Docket ID. No.
EPA-R06-0OW-2022-0371 by any of the
following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method).

e By Email: Send comments by email
to rosborough.evelyn@epa.gov. Include
Docket ID. No EPA-R06-OW-2022—
0371 in the subject line of the email.

o By Mail/Hand Delivery/Courier:
Deliver comments to U.S. EPA, Attn:
Evelyn Rosborough, 1201 Elm Street,
Dallas, Texas 75270.

e We encourage the public to submit
comments via www.Regulations.gov or
via email as there may be a delay in
processing mail and hand deliveries
will be accepted by appointment only
due to public health concerns related to
COVID-19.

¢ Please submit your comments
within the specified time period cited in
the DATES section of this document.
Comments received after the close of the
comment period will be marked “late”.
The EPA is not required to consider
these late comments. All comments
received by the EPA in accordance with
this section by the ending date of the
comment period will be considered by
the EPA before a final decision is made
regarding permit issuance.

¢ Once submitted, comments cannot
be edited or removed from the docket.
The EPA may publish any comment
received to its public docket.

Do not submit to EPA’s docket or
email any information you consider to
be Confidential Business Information

(CBI) or other information whose
disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

For Technical Information Contact:
Maria Okpala, NPDES Permitting
Section (6WD-PE), U.S. Environmental
Protection Agency, 1201 Elm Street,
Suite 500, Dallas, TX 75270; Telephone:
(214) 665—-3152; email address:
okpala.maria@epa.gov.